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Background: Ken Levine

• Counsel at Stone & Magnanini LLP

• Represents whistleblowers (nationally) in False Claims Act and other 
cases, including against nursing homes and other health care 
providers.  

•  From 2017 to 2024, was a supervising attorney at the New Jersey 
Attorney General’s Office, in the Government and Healthcare Fraud 
section (handling False Claims Act cases).

• Worked on COVID-19/nursing home investigations at the New 
Jersey Attorney General’s Office.
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Background: COVID-19 Nursing Home 
Investigation

• On April 15, 2020, the national spotlight turned to a New Jersey 
nursing home, Andover Subacute and Rehabilitation Center II, 
where 17 bodies were found stacked inside a room and an 
additional body was placed in an outside shed. 
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Background:
COVID-19 Nursing Home Investigation

• The next day, New Jersey Governor Murphy said he was “outraged” by the reports 
of the “makeshift morgue at the [Andover] facility.” 

• The Governor then directed “the [New Jersey] Attorney General to look into this 
matter as well as to do a review of all long-term care facilities that have 
experienced a disproportionate number of deaths during the COVID outbreak,” and 
then “take any and all appropriate action.” 
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Part 1

“The true scale of deaths caused by the first 
wave of COVID-19 on nursing home residents 
was massive, epic, and tragic, at a level that 

does not appear to be appreciated.”
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Meltdown at Nursing Homes During the First 
COVID-19 Wave (March to August 2020)

• Highly vulnerable population, already highly susceptible to infectious 
disease

• Living in close quarters/congregant care (sharing rooms, common space)

• Even before the outbreak, facilities had (i) low staffing and (ii) weak 
infection control procedures (few RNs)

• Staff brought COVID into the facilities

• Staff were afraid to go to work

• Inadequate PPE and other supplies

• Supervisors also got sick, leading to lack of leadership when needed most

• Residents lay sick, unattended by overwhelmed staff
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During the Initial Outbreak, the Media and Public 
Recognized the Scope of the Ongoing Tragedy. 11



The Official 

COVID-19 Death Toll
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There Was No COVID Tracking in the Early 
Weeks of the Outbreak

“Nursing homes 

were not 

required to 

report cases and 

deaths that 

occurred before 

May 8, 2020.”
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COVID-19 Deaths vs. Overall Deaths 
(“Excess Mortality”)

• “All-cause mortality rates, nationally, were significantly 
higher in 2020 compared with 2019.”
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The Truer Numbers: The 
OIG Medicare Report

Note: In 2020, Medicaid paid for the care of 62% percent of all nursing home residents, 

while Medicare was 12% (and private payers for the remaining 26%.
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Part 2

“The loss of life was not a surprise: COVID-19 
exposed problems in the long term care industry 

that were well known and documented long prior to 
the outbreak.”
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What were the causes of the high death rates at 
nursing homes during the first COVID wave?

• “The pandemic exposed the chronic issues plaguing these facilities: 

• a critical lack of oversight, 

• chronic understaffing, 

• management challenges in many facilities, and 

• persistent quality concerns….” 

• “This situation was intensified by longstanding staffing shortages and inadequate 
supplies, particularly of personal protective equipment (PPE), which became 
acutely problematic during the pandemic’s early stages.”
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Problems Identified Well Before COVID-19

• “Nursing homes did not begin the pandemic from a position 
of strength.” 

• “The spread of the virus across the country introduced a 
new emergency to a long-term care sector that has been 
in a state of crisis for multiple decades.” 

• “For years, nursing homes have been underfunded and 
understaffed, delivering inadequate care to their vulnerable 
residents ...” 
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19

GAO Reports 

(pre-COVID)



Pre-COVID 19 News Articles
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Pre-COVID Warning: Wanaque Center for 
Nursing and Rehabilitation (2018) 21
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Wanaque Fallout:

“New Jersey officials swore it would never happen again. Almost a year after a 2018 adenovirus 

outbreak killed 11 children at a long-term care facility in northern New Jersey, Gov. Phil Murphy signed 

legislation requiring every such facility in the state to develop outbreak response plans to prevent 

future tragedies. 

There was just one catch: Only a handful of the roughly 670 facilities 

would have to run their plans by the state Department of Health. The 

rest were on the honor system. 

Six sources with direct knowledge of the bill’s drafting in 2019 say the state Health 

Department — worried about its limited resources — objected to a 

requirement that all of the plans be submitted for state vetting. 

Lawmakers reworked the legislation to limit the mandate to less than 

two dozen sites.” 
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Shift to Private Ownership of Nursing Homes 
(and related party transactions) 24



Part 3

“The response to the tragedy to date 

has been insufficient, with a reversal 

on progress for many important issues.” 
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Tragedies Often Lead to Major Legislative 
Changes 26



There Have Been a Number of Post-COVID 
Reports/Studies (e.g. New Jersey) 27



Post-COVID Efforts to Improve 
Staffing Levels

• CMS regulations have long required nursing homes to have 

sufficient nursing staff with the appropriate competencies 

to assure resident safety and attain or maintain the highest 

practicable level of physical, mental, and psychosocial well-

being of each resident.

• Before COVID, CMS had not required specific minimum 

staffing levels, although some states did.

• Many advocates sought a federal minimum 

standard.

28



Post-COVID Efforts to Improve 
Staffing Levels 29



Legal Challenges to Staffing Changes and Lack of 

Compliance (Federal)
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Efforts to Improve Staffing Changes 
(New Jersey) … and Legal Challenge 31



Lack of Compliance with Staffing 
Changes – New Jersey
“In the aftermath of a pandemic that claimed the lives of 

more than 9,000 nursing home residents and staff in New 

Jersey, the state imposed a landmark law last year that set 

strict limits on the number of nursing home residents 

CNAs could be assigned to care for on any given shift.”

“The staffing law was one of the most important reforms for an industry long plagued by a shortage 

of aides and health care workers in long-term care facilities devastated by the pandemic. For the 

first time, a limit was set on how may residents a nurse aide could be asked to handle — no more 

than 8 on the day shift, with higher numbers on the evening and overnight shifts when residents 

presumably would be sleeping.”

“Months later, however, it is clear that understaffing remains prevalent.”
“An analysis by NJ Advance Media of data reported to the state by New Jersey’s more than 350 

nursing homes found that nearly 6 in 10 do not meet the requirements of the new 

state law.”
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Lack of Compliance with Staffing Changes – 
New Jersey: NJ DOH Staffing Data 33
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Potential Medicaid Cuts; Impact on Nursing 
Home Care 35



Lack of Transparency for Nursing Home 
Owners / Related Party Transactions 36
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Few Civil Enforcement Actions

“The COVID-19 outbreak was a tragedy for nursing home residents on a truly 

massive scale.  Many of the deaths were preventable, and the tragedy called for a 

comprehensive response, including holding bad actors civilly responsible where 

warranted.”  

“The New York Attorney General’s office fulfilled this role with comprehensive 

civil enforcement actions against nursing homes in response to the COVID-19 

outbreak. These actions reflected a strong commitment of resources, and an 

impressive willingness to take legal and political risks.”

“New Jersey residents did not have the benefit of similar actions.”  
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Part 4

“Other than statutory and regulatory changes, there 

are available legal options to pursue bad actors in 

the field (primarily, the False Claims Act).”
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What Can Be Done (Other Than New Laws)?  

• Levers:

• Certification 

• Financial Penalties

• State Licensure

• Federal Mortgage 

Insurance

“The common theme across the four opportunities 

identified is that they are all cases involving 

statutory authority that is not being employed to 

drive quality but could be.”
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False Claims Act (FCA) as an Option in Nursing 
Home Litigation

• One common type of litigation against nursing homes allege wrongful 
death/negligence (sometimes as class actions).  

• More sweeping in scope are cases that focus on systemic 
failures, or engaging in some type of widespread fraudulent 
practice.

• The False Claims Act (FCA) is the typical statute used for these 
claims.
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False Claims Act (FCA) Basics

• The FCA allows private citizen/whistleblower (known as a 
“relator”) to bring claims on behalf of the government, 
against defendants who are defrauding the government.

• The whistleblower/relator receives a share of the 
government’s recovery, as a reward.

• FCA dates back to the U.S. Civil War.

• FCA cases are known as “qui tams”
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FCA Basics

• FCA cases are initially filed under court seal to allow the 
government an opportunity to investigate without the 
defendant being aware of the action.

• The government can issue subpoenas (CIDs) to investigate, 
take testimony, etc. 

• The government then decides whether or not to intervene 
and take over the case.  

• If the government does not intervene, the 
whistleblower/relator can pursue the claim.  
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FCA Pleading 
Requirements
• FCA Prohibits: 

• Presenting false claims

• Making a false claim material to an 
obligation to pay money to the 
government

• Failing to return government funds 
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FCA Damages

Damages/Penalties: 

Treble damages

Attorneys Fees

Civil Penalty ($25,000) per submitted 

false claim.

Whistleblowers recover 
15% to 30% of what the 

government recovers as a 
reward 
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FCA Recoveries 46



FCA and Nursing Homes

• Most nursing homes receive federal and state 
funds through Medicare and Medicaid.

• FCA cases against nursing homes focus on 
the false statements made in connection with 
the Medicare/Medicaid billing.

• Common claims: overbilling for services, 
upcoding, other fraudulent billing practices, or 
failing to meet health and safety requirements. 
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Department of Justice Special Interest in 
Nursing Home Cases
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FCA as a Vehicle for Impact Litigation Against 
Nursing Homes

• Brings fraud to the government attention

• Imposes treble damages

• Resolutions often involve imposition of monitoring, 
forced improvements, and changes of ownership

• FCA cases are a vehicle to effect change

49



(Active) State Attorney General Offices Also 
Use the FCA in Nursing Home Cases. 50



FCA – Typical Plaintiffs (Relators/Whistleblowers)

• Anyone with personal knowledge and non-public 
information about the fraud

• Current or former employees 
• Competitors 
• Customers/patients 
• Data analysts
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Nursing home FCA Cases: Examples 52
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FCA Nursing Home Cases: 
What to Look For 

Former 
nursing home 

employees 

Residents or 
families who 

observed 
failing 

operations

Discovery in 
other 

litigation 
revealing 
fraudulent 
practice

“Big Data” 
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Additional Data Available to Support FCA Claims 55



CONCLUSION

KEN LEVINE

STONE & MAGNANINI LLP

400 Connell Drive, Suite 6200

Berkeley Heights, NJ 07922

Email: KLevine@smcomplex.com   

www.smcomplex.com
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