June 8, 2022

Administrator Chiquita Brooks-LaSure
Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-3347-P

P.O. Box 8010

Baltimore, MD 21244-1850

Re: CMS-1765-P; Request for Information on Revising the Requirements for Long-Term Care
Facilities To Establish Mandatory Minimum Staffing Levels

Submitted electronically: www.regulations.gov

Dear Administrator Brooks-LaSure:

The Long Term Care Community Coalition (LTCCC) is a national non-profit organization
dedicated to improving care, quality of life, and dignity for residents in nursing homes and
other long-term residential care settings. For over 30 years, LTCCC has conducted policy studies
and quantitative analyses of nursing home laws, standards, and their implementation. In
addition to its work on systemic nursing home issues, LTCCC works closely with residents,
families, and their advocates to improve care.

We respectfully submit the following comments in response to the request for information on
revising the Requirements of Participation for nursing homes to establish numerical minimum
staffing standards.

Foundation for Our Comments

Nursing home residents are among the most vulnerable members of our society. With half of all
seniors needing nursing home care at some point, the safety and dignity of residents is of
concern to every family in the United States. Nevertheless, widespread and serious problems
persist in nursing homes across the country.

Though the federal Nursing Home Reform Law requires that every nursing home resident be
provided with the services needed to attain and maintain their “highest practicable physical,
mental, and psychosocial well-being,” too many nursing homes fail to provide sufficient staffing
to make that possible. In fact, the industry’s own self-reported data indicate that about 75% of
nursing homes persistently fail to even provide sufficient nursing staff to meet their residents’
basic clinical needs, no matter dignified and humane treatment or carry out the essential
infection control protocols that, as the COVID-19 pandemic demonstrated, are essential.

Concrete, clear, and appropriate minimum staffing standards are needed now to finally realize
the promise of the Nursing Home Reform Law in the lives of residents and the vast majority of
American families who will depend on nursing home services at some time or another. They are
needed to ensure that vulnerable residents receive care and services that are (at a minimum)
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humane and safe, and that American taxpayers get value for the billions of dollars that we pay
every year for nursing home care.

Nursing home industry lobbyists, and many of the providers who have submitted comments
to this RFI, argue that requiring nursing homes to provide sufficient staffing is unfair or
unattainable (or both). This is only true if we are willing to accept as inevitable the current
business model for nursing homes, in which facilities can take in residents for whom they
have no intention of providing promised care or humane conditions with impunity. Not all
facilities operate in this manner (of course), but in the absence of specific and appropriate
minimum staffing requirements far too many do. In light of both the catastrophic impacts of
the COVID-19 pandemic and the increasing corporatization of nursing home care in recent
years, meaningful staffing standards and other reforms are needed now, not to punish nursing
homes but, rather, to ensure that they are viable and appropriate places to live and work now
and in the future.

Following are our specific comments in response to the questions in the RFI.

1. Is there evidence (other than the evidence reviewed in this RFl) that establishes
appropriate minimum threshold staffing requirements for both nurses and other direct
care workers? To what extent do older studies remain relevant? What are the benefits of
adequate staffing in LTC facilities to residents and quality of care?

There is substantial evidence in support of appropriate minimum threshold requirements
for care staff. In addition, every study (of which we are aware) indicates that higher staffing
results in improved care, safety, and conditions for residents.

e Evidence:

o A 2001 study from the Centers for Medicare & Medicaid Services (CMS) found a
clear association between nurse staffing ratios and nursing home quality of care.
It established the importance of having a minimum of 0.75 Registered Nurse
(RN) hours per resident day (hprd), 0.55 Licensed Vocational Nurse
(LVN)/Licensed Practical Nurse (LPN) hprd, and 2.8 (to 3.0) Certified Nursing
Assistance (CNA) hprd, for a total of 4.1 nursing hprd to prevent resident harm
and jeopardy.?

o The minimum standard was verified in a 2004 observational study,? and later
confirmed in a simulation study finding that between 2.8 and 3.6 CNA hprd were
needed to ensure adequate care to residents with varying staffing care needs.?

o Some experts have recommended higher minimum staffing standards (a total of
4.55 hprd), with adjustments for resident acuity (nursing need) or case-mix.*

e Benefits:
o Many studies have found a strong relationship between nursing staffing levels

and improved quality of care in terms of both process and outcome measures.> ©
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o The strongest relationships are between RN staffing levels and quality
measures.'°

o Studies have shown that higher nurse staffing levels are associated with
improved resident outcomes, including: better functional improvement,*12 13
reduced incontinence,* urinary tract infections and catheterizations,1> 161718
pain,'® pressure ulcers;?0 2% 22 23 24 25 yejght loss and dehydration,?® 27 28 29 yse of
antipsychotics,3°3! restraint use,3? 33 3* infections, 3 falls,3’ 38 rehospitalization
and emergency department use,?® 40 4! 2mjssed care,** ** adverse outcomes,*
and mortality rates.*® 4 Higher staffing levels are strongly associated with fewer
deficiencies.*8 49 30

o Low staffing levels are associated with higher COVID-19 infections and deaths.
Insufficient staffing leads to greater infection control violations which lead to
greater risk of spread and death. Infection control deficiencies are more
common at homes with fewer nurses and aides than at facilities with higher
staffing levels, based on an analysis of data from the past two regular inspection
periods.>!

2. What resident and facility factors should be considered in establishing a minimum staffing
requirement for LTC facilities? How should the facility assessment of resident needs and
acuity impact the minimum staffing requirement?

Resident factors are the most important determinant of what the staffing levels should be.
The minimum staffing levels should be established for residents with the lowest care needs,
assessed using the MDS 3.0 assessment forms.

e Nursing facilities are expected to increase the staffing levels as their resident care needs
or acuity increases (the Medicare prospective payment system (PPS) adjustment for
resident acuity is based on this principal).>> Many state Medicaid programs also pay
based on resident acuity.>3

e All facilities regardless of size should have a full-time director of nursing seven days a
week (rather than the current five days required) who is a registered nurse. As facilities
grow in size, the administrative nursing requirements should increase commensurate
with the size.

® A recent study focused on CNAs, which provide 90% of bedside care, found that nursing
homes need to adjust CNA staffing for acuity.> Average nurse aide staffing should vary
between 2.8 hprd for the lowest level of resident acuity to 3.6 hprd for the highest level
of resident acuity to maintain a rate of care omissions below 10 percent.

e Federal regulations require nursing homes to conduct a facility self-assessment
regarding what resources and qualified staff are needed to meet patient needs and to
carry out all functions at the facility level. This analysis must consider: “the number,
acuity and diagnoses of the facility’s resident population” and must be updated at least
annually (42 C.F.R. §483.70(e)).



Is there evidence of the actual cost of implementing recommended thresholds, that
accounts for current staffing levels as well as projected savings from reduced
hospitalizations and other adverse events?

e A 2022 study comparing actual NH staffing with the 2001 CMS minimum staffing
standard found that 95 percent of NHs failed to meet all the recommended minimum
staffing levels (4.10 hours per resident day (hprd)).>®

e They estimated that the cost to attain the recommended minimum staffing was $7.25
billion based on current wage rates and stated that this cost represents only 4.2% of the
$172.2 billion of national NH expenditures in 2019.

e Bowblis (2022), using data from the 1995/97 Staff Time Measurement (STM) studies as a
benchmark for minimum staffing, found that 60 percent did not meet the minimum for total
nursing staff. He estimated the costs of meeting staffing minimums would be $500,000 on
average for those not meeting the standard or a total of $4.9 billion annually.>®

e Though these authors argued that many Medicaid reimbursement rates are too low for
nursing homes to increase their staffing without additional funds, there is widespread
evidence that most nursing homes have adequate resources to increase their staffing
levels without additional Medicaid resources.>” 8 >°

o A study recently showed that most major publicly traded NH companies were
highly profitable, even during the pandemic.®®

o Another study of Ensign, the second largest publicly-traded nursing home chain
in the US, made high profits during the COVID pandemic while keeping its
staffing levels low and having large COVID-19 resident infections and deaths.®*

o Inarecent lawsuit by operators in New York State (seeking to overturn the
state’s direct care spending requirement), the industry itself admitted that the
239 nursing homes represented had over $500 million in excess annual income.%?
This excess income could have paid the annual salary and benefits of nearly
5,600 additional full-time Registered Nurses.

Is there evidence that resources that could be spent on staffing are instead being used on
expenses that are not necessary to quality patient care?

Yes. Studies have found that for-profit chains and non-chains often have lower staffing and
poor quality:

e For-profit nursing home companies generally have poorer quality indices and
deficiencies (for violations of regulations) than nonprofit and government facilities.®? %

e Studies show staffing levels, as a quality indicator, are lower in for-profit nursing homes.

e For-profit owners have been found to frequently cut nurse staffing, especially RN
staffing, and reduce wages, benefits, and pensions to maximize profits, compared to
nonprofit and government facilities, which provide higher staffing and quality care.®



For-profit nursing homes reported an average of 16 percent fewer staff than nonprofits,
after accounting for differences in resident needs in 2017. There was 1 RN for every 28
residents in nonprofits and 1 for every 43 in for-profit nursing homes.%¢

Homes with the highest profit margins have been found to have the worst quality in the
us.®”

Nursing home chains have more quality and compliance problems than other nursing
homes.® The largest for-profit chains have lower RN and total nurse staffing hours than
non-profit facilities and government facilities and have more deficiencies, which is not
surprising considering their low staffing and high acuity levels.® 7

Non-profit nursing homes (compared to for-profits) have fewer 30-day hospitalizations
and greater improvement in mobility, pain, and functioning.”

Private equity (PE) companies have been found to increase costs and reduce staffing.
Private equity firms with funds from private investors use loans to acquire nursing
homes, usually with the idea of investment for 3-7 years, during which the company
seeks to make profits when it sells the company. A GAO study found that private equity
investments resulted in increasing the costs for facilities and capital, along with higher
profit margins compared to other for-profit or nonprofit homes.”?

A recent study of PE buyouts of nursing homes from 2000 to 2017 showed robust
evidence of declines in resident health and compliance with care standards related to
cuts to front-line nursing staff and higher bed utilization compared to acquisitions by
non-PE corporates and chains.”® Evidence suggests that staffing by PE companies varies
based on geographic competition.”*

For-profit nursing home companies have developed increasingly complex corporate
ownership structures, with most having a separate property company from the
operating company.” 76 77 Some nursing homes have as many as 7-8 layers of companies
in control. The complexity of interlocking corporations is designed to protect operating
companies from litigation by moving assets into a separate company. A recent study of
Ensign, a large chain, showed that the highly profitable publicly traded company had
430 corporate entities to manage its 228 nursing homes and senior facilities.”® The
complexity is also designed to shield parent companies from liability and reduce
regulatory oversight.

Growth in related-party transactions hides profits. By contracting with related-party
individuals and organizations for services that include management services, nursing
and therapy services, lease agreements, and loans, facilities are able to siphon money
out of the facilities as expenses and hide the profits through these third-party
contractors.

A study by Kaiser Health News found that nearly three-quarters of US nursing homes
(more than 11,000) have related-party business transactions. Many homes contract out
basic functions like management or rent their own building from a sister corporation.
Contracts with related companies accounted for $11 billion of nursing home spending in
2015 — a tenth of their costs — according to Medicare cost reports.

Homes that did business with related-party companies employed 8 percent fewer
nurses and aides, were 9 percent more likely to have hurt residents or put them in



immediate jeopardy of harm, and had 53 substantiated complaints for every 1,000 beds,
compared with 32 per 1,000 beds at independent homes.”

e For-profit nursing homes utilize related corporations more frequently than nonprofits.
For-profit homes with related party contracts had 10 percent higher fines, received 24
percent more substantiated complaints from residents, and had 4 percent lower overall
staffing than at independent for-profits.&

5. What factors impact a facility’s capability to successfully recruit and retain nursing staff?
What strategies could facilities employ to increase nurse staffing levels, including
successful strategies for recruiting and retaining staff? What risks are associated with
these strategies, and how could nursing homes mitigate these risks?

Challenges to attaining and retaining sufficient staff with the appropriate competencies are
the result of poor and dangerous working conditions for nursing staff (both professional and
paraprofessional) and low pay. Too many operators in the nursing home industry operate as
if there are an endless supply of potential nursing staff. The result is widespread
exploitation of care staff (the majority of whom are women and people of color) and the
persistence of an acute shortage of staffing that endangers and degrades both residents
and staff. We believe that the implementation of meaningful minimum staffing standards
will foster better care, better working conditions and, as a result, a more stable nursing
home industry.

e One of the most significant barriers to successful recruitment and retention of staff is
job quality, which can be measured by facility staff turnover. CMS estimates that the
average staff turnover for a nursing home is 52.6% annually.®!

e Studies show that high turnover in nursing homes leads to poorer outcomes for nursing
home residents.®
In order to retain and attract new workers, facilities must address the issues that lead to
turnover. Most commonly, high turnover is the result of poor wages and benefits, lack
of training, poor management, lack of career advancement, and workloads.2* By directly
addressing these issues, nursing homes will reduce turnover, attract new workers, and,
importantly, provide better quality care to residents.

Strategies to Address Recruitment and Retention Issues
A. Improve wages & benefits

e A Leading Age study estimated raising wages of CNAs would reduce turnover and
stabilize the workforce.?* The Leading Age report estimated that costs associated with
increased wages would be offset by gains in productivity.

e All direct care staff must be paid a living and competitive wage.

e Nursing homes must be required to provide health insurance and paid leave benefits.



B. Improve training

In addition to leading to high turnover, inadequate training results in poor health outcomes for
residents.

Tailored and ongoing training programs improve job satisfaction and reduce turnover.#
CNAs reporting high-quality training are more likely to work in states requiring
additional initial training hours and were more satisfied with their jobs than those with
low-quality training.8®

A 2008 study by the Institute of Medicine (I0M)® found the current minimum federal
training requirements for CNAs to be inadequate, leading not only to poor health
outcomes for residents, but also increased turnover in staff. The study recommended
significant increases in the training requirement to at least 120 hours.2®

A recent report from the National Academy of Science, Engineering, and Medicine came
to the same conclusion as the 2008 IOM report.®® The report also recommended that
state and federal government should provide free access to entry-level and continuing
education training programs, and that nursing homes should pay workers for attending
these trainings.

CMS should raise the required minimum CNA certification training hours from 75 to at
least 120 hours.

Direct care staff should have access to free entry level training and continuing education
classes. The time spent by direct care staff attending trainings should be paid for by
nursing homes.

C. Improve avenues for career advancement and CNA empowerment

There is little opportunity for career advancement in nursing homes, particularly for people of
color who are more likely to be employed as CNAs. By providing workers, particularly CNAs,
with opportunities for career growth, nursing homes will increase retention.

58% of CNAs are people of color.*® However, the proportion of people of color in higher-
level positions, such as LPNs or RNs, decreases as the educational requirements
increase.’!

Empowerment of CNAs and career opportunities can reduce staff turnover and increase
care quality.??

CNA empowerment was a main focus of the report issued by the National Academies of
Science, Engineering, and Medicine, which found that increasing opportunities for CNAs
could lead to a reduction in staff turnover. The report noted that in the 2016 revision of
the federal nursing home regulations CMS, recognizing the central role that CNAs have
in their residents’ care and life, required that they be part of the interdisciplinary team
and involved in care planning.®

Nursing homes must provide more career advancement opportunities for direct care
staff through sponsoring training and education and providing an environment that
encourages, rather than discourages, staff retention. None of these are possible in the
absence of sufficient staffing.



CNAs must be incorporated into care planning and given a more prominent role in care
teams assigned to provide care to residents. These goals are, also, out of reach in the
absence of sufficient staffing.

6. What should CMS do if there are facilities that are unable to obtain adequate staffing
despite good faith efforts to recruit workers? How would CMS define and assess what
constitutes a good faith effort to recruit workers? How would CMS account for job
quality, pay and benefits, and labor protections in assessing whether recruitment efforts
were adequate and in good faith?

When facilities are unable to obtain adequate staff, CMS must require the facility to cease
new admissions until the facility is able to meet the staffing requirement. Inadequate
staffing is a threat to the health and well-being of residents. The admission of residents
when a facility lacks sufficient staffing to meet their basic needs is, fundamentally, a cruel
and inhumane policy that flouts the most essential federal requirements for nursing
homes. Nursing homes should not be permitted to operate like warehouses for vulnerable
individuals, in which residents are admitted solely (or largely) on the basis of the
availability of an empty bed.

We question why and for what reason would CMS apply a good faith effort assessment? If
CMS is suggesting that it may apply a good faith determination as to whether a minimum
staffing standard should be waived, we strongly oppose any such waiver. Alternatively, if
CMS is considering applying a good faith measure in determining the magnitude of a
penalty for a time-limited failure to meet a minimum staffing standard, we suggest the
following principles:

e CMS must have a bright line, empirical good faith metric, which includes not only
documenting efforts to hire new staff but efforts to retain staff through the investment
in quality jobs.

o A facility documenting that the wages it pays RNs, LPNs, and CNAs is comparable
to wages paid to RNs and LPNs in hospitals in that region;

o A facility documenting that it is offering wages at a rate 15% higher than other
facilities in the region and that a facility is providing comparable ancillary
benefits, such as healthcare, paid leave, and retirement benefits;

o A facility has made efforts to recruit staff, including through advertisement and
relationships with local training agencies.

e CMS must never waive any minimum staffing standard. When facilities accept and/or
retain residents for whom they do not have sufficient staff to provide appropriate care
they are, needless to say, putting residents at clinical and psycho-social jeopardy.



7. How should nursing staff turnover be considered in establishing a staffing standard? How
should CMS consider the use of short-term (that is, travelling or agency) nurses?

Turnover is the primary barometer of how nursing homes are treating staff. The use of
agency staff can be an inefficient use of a facility’s resources (including when a facility
contracts with its own agency for staffing). Both staff turnover and the use of agency staff
undermine quality of care for residents and working conditions for staff. However, while
these issues are important components of any discussion on improving nursing home care,
we believe that they should be treated separately through a separate regulation. For
instance, CMS could consider establishing a maximum turnover rate per quarter, above
which facilities will be subject to a penalty.

8. What fields and professions should be considered to count towards a minimum staffing
requirement? Should RNs, LPNs/LVAs, and CNAs be grouped together under a single
nursing care expectation? How or when should they be separated out? Should mental
health workers be counted as direct care staff?

e Only direct care nursing staff should be included in the minimum staffing standard. The
landmark 2001 CMS study looked at only RNs, LPNs, and CNAs to determine what
staffing levels were necessary to ensure care quality was not compromised.

e There is no evidence that any other nursing home staff, including feeding assistants,
social workers, and other mental health workers are able to replace the care provided
by RNs, LPNs, and CNAs. While we support the creation of standards for social worker
and other mental health staff, those standards should be separate from a minimum
staffing standard.

e CMS must not group together RNs, LPNs, and CNAs into a single care expectation. CMS
itself has acknowledged the important role that each nursing group provides. That is
why in 2001, and in most studies since then, minimum recommendations have been
made based on each nursing category. Failure to do this will result in facilities using the
least costly nursing options, CNAs, to fulfill the minimum obligation. This was proven
true in states that failed to designate hours per nursing category in their minimum
standards.%

9. How should administrative nursing time be considered in establishing a staffing standard?
Should a standard account for a minimum time for administrative nursing, in addition to
direct care? If so, should it be separated out?

e Administrative time should be counted separately from minimum resident care
standards. The purpose of hprd standards is to ensure residents receive CNA and
professional nursing care to prevent illness or death related to lack of direct care.®®
Direct care involves direct contact with residents to “provide care and services to allow
residents to attain or maintain the highest practicable physical, mental, and
psychosocial well-being.”°®



Current regulations allow Directors of Nursing (DON) to serve as charge nurse only if
there are sixty or less occupied beds.?” Meanwhile, several states with minimum staffing
standards require an additional RN if the RN on staff is subject to administrative
duties.®® Current staffing requirements recognize that administrative duties can reduce
time spent on, or overseeing, resident care. Thus, any additional minimum staffing
requirement should not include administrative duties as part of direct resident care.

10. What should a minimum staffing requirement look like, that is, how should it be
measured? Should there be some combination of options? For example, options could
include establishing minimum 1 nurse HPRD, establishing minimum nurse to resident
ratios, requiring that an RN be present in every facility either 24 hours a day or 16 hours a
day, and requiring that an RN be on-call whenever an RN was not present in the facility.
Should it include any non-nursing requirements? Is there data that supports a specific
option?

We recommend using both minimum nursing hprd and nurse to resident ratios. As
previously stated, hprd clarifies the direct care hours residents require to meet their
basic needs and prevent negative outcomes.®® However, solely relying on hprd is
confusing for staff, residents, and families in determining whether a facility has
adequate staffing. Staffing ratios (i.e., RN to residents) can be a consumer-friendly
indicator of staffing capacity.

The requirement that facilities have 24-hour onsite RN coverage is essential. By
definition, in order to qualify for nursing home services, an individual must need skilled
nursing care. Nursing facilities house populations with highest needs and complex
medical issues which require RN experience.'® Additionally, as noted in Question 1,
higher levels of RN care are associated with better health outcomes for residents.0!

o Larger nursing homes should be required to have higher numbers of 24-hour RN
coverage in the building. A five hundred bed nursing home requires different
numbers of RNs available to oversee resident care than does a 100 bed nursing
home or a 60 bed nursing home. RN presence in the building on evening, night,
and weekend shifts must be sufficient to provide meaningful and effective
professional care and monitoring.

o Additionally, nurse aides provide the bulk of resident care but may need
supervision for certain tasks like medication administration or wound care. If an
RN is not available to provide supervision around the clock, then residents will
suffer from delayed care.

o Due to CMS waiver and workforce shortage, many nurse aides did not receive
full 75 hour+ training during the COVID pandemic — which magnifies the need for
a full-time RN to support aides when there is gap in
knowledge/training/experience.

It is unclear exactly what non-nursing duties would entail. As previously stated,
minimum hprd staffing standards should not include administrative duties. While RNs
and nurse aides should have training on non-nursing requirements like residents’ rights
and cultural competency, those should not count as part of residents’ direct care hours.

10



o There is generally greater confusion and lower morale when nursing duties are
conflated with non-nursing responsibilities.?

o However, given increasing complexities of residents, non-nursing specialists, like
social workers, should be included in nursing home staff, but not counted
towards nursing or direct care hours.

11. How should any new quantitative direct care staffing requirement interact with existing

12.

qualitative staffing requirements? We currently require that facilities have ““sufficient
nursing staff’”’ based on a facility assessment and patient needs, including but not limited
to the number of residents, resident acuity, range of diagnoses, and the content of care
plans. We welcome comments on how facilities have implemented this qualitative
requirement, including both successes and challenges and if or how this standard should
work concurrently with a minimum staffing requirement. We would also welcome
comments on how State laws limiting or otherwise restricting overtime for health care
workers would interact with minimum staffing requirements.

e Any quantitative staffing requirement should operate as the underpinning of the long-
standing requirement that nursing homes have “sufficient staff” to ensure that every
resident is able to attain and maintain their highest practicable physical, emotional, and
psycho-social well-being. This is how the assessment of sufficient staffing has operated
on the state level (in states that have a minimum staffing standard). The minimum
staffing is a quantitative requirement, but it does not excuse the qualitative
requirement called for in the Nursing Home Reform Law, the Requirements for
Participation, and sub-regulatory guidance.

e Overtime restrictions should not be considered for purposes of establishing minimum
staffing standards. Facilities should recruit and train a high number of direct care
workers without relying on a small number of workers with significant overtime.
Overworked nursing home staff results in high rates of burnout and turnover, in
addition to physical injury.1%3

Have minimum staffing requirements been effective at the State level? What were
facilities’ experiences transitioning to these requirements? We note that States have
implemented a variety of these options, discussed in section VIII.A. of this proposed rule,
and would welcome comment on experiences with State minimum staffing requirements.

e Yes, minimum staffing requirements have been effective both in raising staffing levels
and the quality of care in facilities.'° However, it is important to note that virtually all of
the state staffing requirements are very low and subject to lax state enforcement. In our
view, due to these two factors, they have been most effective in reducing the number of
extremely poorly staffed facilities in those states.

e Quality of care improves from minimum staffing requirements primarily because
residents experience fewer adverse outcomes (fewer pressure sores, restraints, and
deficiencies, less extensive COVID outbreaks, and less mortality overall) and experience

11



more positive outcomes (restoration of functioning, increased nutritional intake, and
increased vaccination rates).1%

Minimum staffing levels must set a standard for each type of staff (CNAs, LVNs, and
RNs); otherwise, minimum levels are achieved by hiring the least expensive, lowest
skilled staff.10®

13. Are any of the existing State approaches particularly successful? Should CMS consider
adopting one of the existing successful State approaches or specific parts of successful
State approaches? Are there other approaches to consider in determining adequate direct
care staffing? We invite information regarding research on these approaches which
indicate an association of a particular approach or approaches and the quality of care
and/or quality of life outcomes experienced by resident, as well as any efficiencies that
might be realized through such approaches.

¢ None of the state approaches have been successful in guaranteeing that all facilities
provide sufficient staff to meet the needs of all residents because all but one set the
minimum below what is needed.%’

e Itis a mistake to rely exclusively on a broad hprd where RN and LVN hours are treated
the same as CNA hours.

e Prohibiting paid feeding assistants as substitutes for CNAs raises the quality of care.

14. The IOM has recommended in several reports that we require the presence of at least
one RN within every facility at all times. Should CMS concurrently require the presence of
an RN 24 hours a day 7 days a week? We also invite comment on the costs and benefits of
a mandatory 24-hour RN presence, including savings from improved resident outcomes,
as well as any unintended consequences of implementing this requirement.

e Yes, arequirement for 24/7 RNs is long overdue. There is almost universal agreement in
support.198 109 As noted above, 24/7 RN requirements should reflect the size of a facility,
starting with one RN in the building at all times and increasing for larger facilities.

e Numerous studies have demonstrated that more RNs leads to better care. Though CNAs
provide the substantial majority of bedside care, it is critical to recognize that the
strongest positive relationships between staffing and positive resident outcomes are in
RN staffing.110

e The care improvements for residents related to increased RN staffing saves Medicare
and Medicaid money by reducing hospitalizations and the need for other expensive
medical interventions.!?

15. Are there unintended consequences we should consider in implementing a minimum
staffing ratio? How could these be mitigated? For example, how would a minimum
staffing ratio impact and/or account for the development of innovative care options,
particularly in smaller, more home-like settings, for a subset of residents who might
benefit from and be appropriate for such a setting? Are there concerns about shifting

12



non-nursing tasks to nursing staff in order to offset additions to nursing staff by reducing
other categories of staff?

An unintended consequence has been the substitution of lesser trained licensed nurses
(licensed practical nurses substituted for registered nurses) in states with laws not
specifying specific ratios of RNs, LPNs, and CNAs. For example, in Ohio and California,
ratios for RNs, LPNS, and RNs were not separately mandated. As a result, RN hours
decreased, while less skilled nursing staff hours increased.'? To prevent these
unintended consequences, nurse staffing ratios must identify the different categories of
nursing staff. In addition, nursing homes must not be allowed to shift non-nursing tasks
to nurses or to reduce the work hours of non-nursing staff, such as housekeeping, food
services workers, and activities.

There is also evidence that alternative care settings are able to meet minimum staffing
standards. For instance, researchers of the Green House Model'!3 found that even
though Shahbazim performed non-nursing tasks, “residents in GH [Green House] homes
received approximately 0.4 more hprds (24 minutes) of direct care time from a
Shahbazim than residents in traditional SNF settings.” Their conclusion that “The GH
model allows for expanded responsibilities of CNAs in indirect care activities and more
time in direct care activities and engaging directly with residents” suggests that
alternative care settings, like Green Houses, can meet any minimum staffing standards
that CMS might enact, without any need for accommodation.!4

16. Does geographic disparity in workforce numbers make a minimum staffing requirement
challenging in rural and underserved areas? If yes, how can that be mitigated?

A minimum nurse staffing standard must be met by all facilities. For example, someone
who needs nursing home care in a rural setting, or a low-income urban setting, does not
have different needs than someone in a suburban setting. It would be extremely
problematic, from both clinical and equity perspectives, to promulgate policies that
resulted in disparate treatment.

While additional efforts are needed to increase the numbers of nurses working in rural
and underserved areas, these efforts should not undermine the need for appropriate
staffing levels as a mandate for all facilities, regardless of location. This issue of
challenges in recruiting and retaining staff in rural and underserved areas is significant,
but not new. It was addressed nearly 40 years ago by the Institute of Medicine, whose
recommendations included educational outreach (including educational loan repayment
programs, strengthening local educational opportunities for people from underserved
communities who are more likely to continue living in those communities), upgrading
existing staff in nursing homes, and ensuring appropriate payments.?>

In interviews with research staff, administrators and directors of nursing in rural
facilities with higher staffing levels “attributed their success to having a good reputation,
being flexible, and offering individual growth opportunities (e.g., school
reimbursement).” The study concluded that complex labor pool challenges “require

13



complex solutions”: “better wages, better health insurance, and better pensions, as well
as improved training, supervision, and mentoring.”1%®

17. What constitutes “an unacceptable level of risk of harm?” What outcomes and care
processes should be considered in determining the level of staffing needed?

e We do not understand the first part of this question. As noted earlier, facilities are
required (and paid) to only accept and retain residents for whom they have sufficient
staffing and supplies to meet their clinical and psycho-social needs.

Thank you, again, for the opportunity to provide comments on this important proposed rule.
Sincerely,

Richard Mollot

Richard Mollot, Executive Director
Long Term Care Community Coalition
209 West 29t Street, Suite 6256
New York, NY 10001

info@Itccc.org

www.nursinghome41l1.org
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