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* What Will | Be Talking About This Morning?

m How the Nursing Home System Works

m Requirements for Ensuring that Residents are Protected

from Abuse, Crime, & Neglect




The Nursing Home System

Brief Background




+ The Nursing Home System in a Nutshell

m Virtually all nursing homes participate in Medicaid and/or Medicare.

® |n order to participate in Medicaid/Medicare, a facility agrees to
meet the standards provided for in the federal Nursing Home
Reform Law.

m States may have additional protections, but no state can have less
protections.

m Federal protections are for all residents in a facility, whether their
care is paid for by Medicare, Medicaid or private pay.

m The federal agency, CMS, contracts with the state DOHto _
ensure that residents are protected and receive the
services they need and deserve.




+ The Nursing Home Reform Law

m The federal law requires that every nursing home
resident is provided the care and quality of life
services sufficient to attain and maintain her
highest practicable physical, emotional &social
well-being.

m The law emphasizes individualized, patient-
centered care.

m Importantly, the law lays out specific resident
rights, from good care and monitoring to a quality
of life that maximizes choice, dignity &autonomy.

m The law passed in 1987. Regulatory standards
came out in 1991. They were revised in 2016.



Federal Requirements for
Protecting Residents from...

Abuse,
Neglect, &
Exploitation




+ Why Are We Talking About These Requirements?

NBC NEWS: “Elder
Abuse Going
Unreported Because of

. Coronavirus Pandemic”
POXNEWS: CNN: “Sick, dying

and raped in

1 America's nursing
_crlmm_al . PBS NEWSHOUR: homes”
investigation” “Health care

watchdog sends

urgent alert on

potential nursing

home abuse”

“Florida nursing
home deaths a

A resident’s right to be free from abuse & neglect
has not changed as a result of the pandemic.




Freedom from Abuse,
Neglect, &

Exploitation

FEDERAL REQUIREMENT:
42 CFR 483.12 [F600]

The resident has the right to be free
from abuse, neglect,
misappropriation of resident
property, and exploitation.... This
includes but is not limited to
freedom from corporal
punishment, involuntary seclusion
and any physical or chemical
restraint not required to treat the
resident’s medical symptoms.



+ Freedom from Abuse, Neglect, & Exploitation

KEY ELEMENTS OF NONCOMPLIANCE FOR
ABUSE AND NEGLECT

The facility...

e Failed to protect a resident’s right to be free
from any type of abuse, including corporal
punishment, and neglect, that results in, or has
the likelihood to result in physical harm, pain, or
mental anguish; or

e failed to ensure that a resident was free from
neglect when it failed to provide the required
structures and processes in order to meet the
needs of one or more residents.



+ Freedom from Abuse, Neglect, & Exploitation

Abuse: the willful infliction of injury, unreasonable confinement, intimidation,
or punishment with resulting physical harm, pain or mental anguish. Abuse also
includes the deprivation by an individual, including a caretaker, of goods or
services that are necessary to attain or maintain physical, mental, and
psychosocial well-being.

Instances of abuse of all residents, irrespective of any mental or physical
condition, cause physical harm, pain or mental anguish. It includes verbal |
abuse, sexual abuse, physical abuse, and mental abuse including abuse |
facilitated or enabled through the use of technology.

Neglect: the failure of the facility, its employees or service providers to
provide goods and services to a resident that are necessary to avoid physical
harm, pain, mental anguish or emotional distress.

Sexual abuse: non-consensual sexual contact of any type with a resident.

Willful: means the individual must have acted deliberately, not that the
individual must have intended to inflict injury or harm.



Freedom from Abuse, Neglect, & Exploitation

Selected Excerpts from the Federal Guidelines...

What is the Facility Responsible For? The facility must provide a
sdafe resident environment and protect residents from abuse.

Facility Characteristics Associated With Increased Risk of Abuse.

Identified facility characteristics, that could increase the risk for
abuse include, but are not limited to:

e Unsympathetic or negative attitudes toward residents; /

e Chronic staffing problems; What should

surveyors be

e Lack of administrative oversight, staff burnout, and stressful Tl s

working conditions;

What should
WE be
looking for?

e Poor or inadequate preparation or training for care giving
responsibilities;

e Deficiencies of the physical environment; and

e facility policies operate in the interests of the institution rather
than the residents.



+ Freedom from Abuse, Neglect, & Exploitation

Staff to Resident Abuse of Any Type

Nursing homes have diverse populations including, among others,
residents with dementia, mental disorders, intellectual disabilities,
ethnic/cultural differences, speech/language challenges, and generational
differences. When a nursing home accepts a resident for admission, the
facility assumes the responsibility of ensuring the safety and well-being of
the resident.

It is the facility’s responsibility to ensure that all staff are trained and are
knowledgeable in how to react and respond appropriately to resident
behavior. All staff are expected to be in control of their own behavior, are to
behave professionally, and should appropriately understand how to work
with the nursing home population.

A facility cannot disown the acts of staff....

CMS does not consider striking a combative resident an appropriate
response in any situation. It is also not acceptable for an employee to claim
his/her action was “reflexive” or a “knee-jerk reaction” and was not
intended to cause harm. Retaliation by staff is abuse, regardless of whether
harm was intended, and must be cited.



A resident to resident altercation should be reviewed as a potential

situation of abuse. When investigating an allegation of abuse between
residents, the surveyor should not automatically assume that abuse did a
not occur, especially in cases where either or both residents have a

Freedom from Abuse, Neglect, & Exploitation =
Resident to Resident Abuse of Any Type

cognitive impairment or mental disorder. Having a mental disorder or hoN:::;naie
cognitive impairment does not automatically preclude a resident responsible
from engaging in deliberate or non-accidental actions. f°';:;°df::;"g
Federal guidance states that it is important to remember that abuse from all forms
includes the term “willful.” The word “willful” means that the ?:c?::;eé
individual’s action was deliberate (not inadvertent or accidental), resident to
regardless of whether the individual intended to inflict injury or resident
harm. An example of a deliberate (“willful”) action would be a a:::lsued?::
cognitively impaired resident who strikes out at a resident within when one or
his/her reach, as opposed to a resident with a neurological disease both resident
who has involuntary movements (e.qg., muscle spasms, twitching, HES CIETIETIE,

jerking...) and his/her body movements impact a resident who is
nearby.



+ Freedom from Abuse, Neglect, & Exploitation
Resident to Resident Abuse of Any Type (continued)

If it is determined that the action was not willful (a deliberate
action), the surveyor must investigate whether the facility is in
compliance with the requirement to maintain an environment
as free of accident hazards as possible, and that each resident
receives adequate supervision.

The facility may provide evidence that it completed a resident
assessment and provided care planning interventions to / Expect, tion
S

address a resident’s distressed behaviors such as physical,
sexual or verbal aggression. However, based on the presence
of resident to resident altercations, if the facility did not
evaluate the effectiveness of the interventions and staff did
not provide immediate interventions to assure the safety of
residents, then the facility did not provide sufficient
protection to prevent resident to resident abuse.



4+ Cracking Down on Crimes Against Nursing Home
Residents

For too many nursing home residents, the rights we all have as residents of
the United States go out the door the moment they enter the door of a
nursing home.

The Affordable Care Act includes important provisions to change this:

M Duty: Must report any "reasonable suspicion" that a crime has been
committed against a resident of the facility.

M For Whom?: Any and all of a nursing home’s employees, owners, operators,
managers, agents and contract workers.

B When? Immediately! Must be within 2-hours if if the act or incident
suspected to be a crime resulted in physical injury to a resident; otherwise,
within 24-hours.

B To Whom?: Local law enforcement and the state agency (Dept. of Health).

B Penalty: Failure to report carries penalty of up to $225,000 (approx.). If the
failure exacerbates resident harm, the fine can be $340,000 (approx.).



Requirements for Reporting Abuse, Neglect & Suspicion of a
Crime Against a Resident
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Summary: Resources @ www.nursinghome411.org
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