June 18, 2019

Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-1718-P

P.O. Box 8016

Baltimore, MD 21244-8016

Re: Medicare Program; Prospective Payment System and Consolidated Billing for Skilled
Nursing Facilities; Updates to the Quality Reporting Program and Value-Based Purchasing
Program for Federal Fiscal Year 2020

Submitted electronically to: http://www.regulations.gov.

Dear Administrator Verma:

The undersigned organizations appreciate the Centers for Medicare & Medicaid Services’ (CMS)
ongoing focus on resident care in skilled nursing facilities (SNFs). However, we believe that the
proposed rule weakens every Medicare-covered resident’s access to quality care, as required
under the federal Nursing Home Reform Law.! Specifically, our organizations are concerned that
allowing more residents to participate in group therapy, along with the increased financial
incentives to do so and inadequate enforcement of the group and concurrent therapy limits
announced last year, may result in some nursing homes forgoing individual therapy whenever
possible.

Background

In final rules published in August 2018, CMS finalized changes to define group therapy “as the
practice of one therapist or therapy assistant treating four patients at the same time while the
patients are performing either the same or similar activities.”® As CMS explained the reasoning
for limiting group therapy to four residents, “large groups, such as those of five or more
participants, can make it difficult for the participants to engage with one another over the course
of the session.”* CMS also previously finalized changes to allocate costs among all residents
participating in group therapy.> As CMS noted, “when a therapist treats four patients in a group
for an hour, it does not cost the SNF four times the amount (or four hours of a therapist’s salary)
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to provide those services.”® This change was in response to concerns that the previous method
for reporting group therapy, which allowed SNFs to bill one hundred percent of a therapist’s time
for each resident in the group, created “an inappropriate payment incentive to perform the group
therapy in place of individual therapy . . ..”’

On April 25, 2019, CMS issued a notice of proposed rulemaking that would, among other
changes, revise the definition of group therapy to allow up to six residents to participate in a
group therapy session.® CMS stated that, based on its review of inpatient rehabilitation facility
(IRF) and outpatient therapy settings, therapists seem to be capable of managing various group
sizes.® The revision to the definition of group therapy would take effect after the implementation
of the new Patient Driven Payment Model (PDPM), which will no longer factor allocated
therapy minutes in determining reimbursement rates.*°

Comments

Regulations already place residents at risk of not receiving individual therapy based on
financial considerations. Federal regulations limit group and concurrent therapy to a combined
25 percent of each resident’s total therapy regimen, by discipline, during his or her Medicare-
covered stay.!* As CMS made clear in previous rulemaking, group and concurrent therapy are
not appropriate for all residents or for all conditions.*? These forms of therapy are meant to be a
supplement to individual therapy and not a substitute.*® Importantly, CMS noted that “individual
therapy is generally the best way of providing therapy to a resident because it is most tailored to
that specific resident’s care needs.”**

Despite recognizing individual therapy as the preferred method for resident care, CMS
announced last year that it would make little effort to enforce the 25 percent limit on non-
individual therapy. According to CMS, “when the amount of group and concurrent therapy
exceeds 25 percent within a given therapy discipline . . . providers would receive a non-fatal
warning . . . .”*® More simply stated, “[t]here will be no penalty for exceeding the 25% combined
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concurrent and group therapy limit.”*® The lack of a penalty for exceeding the group therapy
limit is highly problematic given CMS’s recognition that SNFs “may base decisions regarding
the particular mode of therapy to use for a given resident on financial considerations rather than
on the clinical needs of SNF residents.”*’ As CMS knows, one of the biggest financial
considerations is that group or concurrent therapy is considerably less costly for SNFs because it
allows a single therapist to work with multiple residents at the same time.

Revising the definition of group therapy now to allow therapists to work with even more
residents at the same time creates a bigger financial incentive for SNFs once PDPM is in
effect. Under PDPM, a SNF’s per diem reimbursement for each resident will be based on five
case-mix adjusted components, including physical therapy, occupational therapy, and speech
language pathology. Medicare reimbursement for group therapy will no longer be based on each
resident’s allocated therapy minutes but rather will depend on the resident’s characteristics.
Discussing this change last year, CMS noted that it was concerned “SNFs may once again
become incentivized to emphasize group and concurrent therapy, over the kind of individualized
therapy which is tailored to address each beneficiary’s specific care needs which we believe is
generally the most appropriate mode of therapy for SNF residents.”® CMS’s solution to this
problem was the “non-fatal warning” described above.!® CMS has proposed nothing in this
year’s NPRM to strengthen its “non-fatal warning” to facilities, while increasing even further the
financial incentives to place residents in larger groups for therapy.

While CMS acknowledged concerns that PDPM may incentivize nursing homes to favor group
and concurrent therapy over individual therapy, CMS’s solution was not a real deterrent. Under
the previous payment model (RUG-1V), an excess in group therapy meant, “the minutes of
therapy received in excess are not counted towards the calculation of the RUG-IV therapy
classification.”?® As a result, nursing homes did not have a financial incentive for exceeding the
group therapy limit. Without similar enforcement of the non-individual therapy limit under
PDPM, the proposed changes provide nursing homes with incentives to place additional
residents in group therapy and pocket even more savings without penalty.
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Even if SNFs did not have a financial incentive to offer group therapy over individual
therapy, CMS?’s basis for redefining group therapy is misguided. CMS bases its decision to
revise the definition of group therapy, in part, on how group therapy is defined in IRF and
outpatient therapy settings.? CMS explains that those settings have less restrictive definitions of
group therapy and “therapists do seem capable of managing groups of various sizes.”?> CMS
clarifies that “given the greater degree of similarity between the IRF and SNF settings in terms of
the intensity of therapy and patient acuity, we believe that the IRF . . . definition would be more
appropriate in the SNF setting.”?® However, CMS’s reasoning is misguided.

SNFs and IRFs provide different levels of care. Chapter 1 of the Medicare Benefit Policy Manual
(MBPM) states that IRFs are “designed to provide intensive rehabilitation therapy in a resource-
intensive inpatient hospital environment for patients who . . . require and can reasonably be
expected to benefit from an inpatient stay and an interdisciplinary team approach to the delivery
of rehabilitation care.”?* Medicare coverage of IRF care depends, partly, on a patient’s need for
“ongoing therapeutic intervention of multiple therapy disciplines” for at least three hours a day,
five days a week.?> Additionally, while an IRF patient does not need to reach a prior level of
functioning or complete independent in self-care, a degree of improvement is required.?

Conversely, Chapter 8 of the Medicare Benefit Policy Manual clearly states, because of the
settlement agreement in Jimmo v. Sebelius,?’ that there is no improvement standard for Medicare
coverage of SNF care.?® SNF residents can continue receiving skilled therapy to maintain their
condition or to slow or prevent further decline. Furthermore, SNF residents only need to receive
daily skilled therapy in one discipline rather than multiple therapy disciplines as is required in
IRFs.2° CMS’s claim that IRF and SNF settings are similar in terms of therapeutic intensity is
wrong. IRFs by definition require a greater level of intensity. Given that IRFs provide more
intensive therapy, it is not surprising that reports indicate IRF patients also have lower acuity
than SNF residents.*
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Conclusion

Our organizations respectfully ask CMS to meaningful enforce the group and concurrent therapy
limits and to not revise the definition of group therapy. Under current regulations and upcoming
policy changes, SNFs already have too many incentives to forgo individual therapy in favor of
group therapy when possible. Moreover, CMS must not base its decision to redefine group
therapy on how group therapy is defined in other settings that have different coverage criteria
and patient acuity levels.

Sincerely,
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