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LTCCC	Memo:	Addressing	the	Growing	Problem	of	Inappropriate	and	
Harmful	Nursing	Home	Discharges	in	New	York	
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Summary	of	the	Problem	
Inappropriate	transfer	and	discharge	from	nursing	homes	is	recognized	by	the	US	Centers	for	
Medicare	&	Medicaid	Services	(CMS)	as	a	serious	problem.	In	New	York	State,	nursing	home	
residents	are	experiencing	what	appears	to	be	a	growing	wave	of	inappropriate,	harmful	and	
potenGally	unlawful	discharges.	In	some	areas	of	the	state	(parGcularly	the	NYC	Metropolitan	Area,	
which	accounts	for	close	to	half	of	the	nursing	home	residents	in	NY),	residents	are	being	
discharged	to	homeless	shelters,	including	homeless	shelters	that	are	not	able	to	provide	
necessary	services	or	accommodaGons.	In	other	cases,	residents	are	being	discharged	
inappropriately	to	other	faciliGes	or	so-called	Home	&	Community	Based	SeLngs	without	the	
appropriate	and	necessary	steps	being	taken	to	ensure	that	mandatory	minimum	transfer	
protocols	are	followed	or	that	the	transfer	is	safe	and	appropriate	for	the	individual	(as	the	law	
requires).	

In	addiGon	to	the	recogniGon	this	problem	has	received	from	CMS,	anecdotal	reports	from	New	
Yorkers	across	the	state	(including	families,	advocates	and	LTC	ombudsman)	indicate	that	serious,	
oPen	irreparable	harm	is	being	inflicted	on	some	of	the	most	vulnerable	people	in	our	state.	These	
reports	include:	

• Residents	receiving	discharge	noGces	that	do	not	provide	the	necessary	informaGon	as	
required	by	the	state;	

• Residents	transferred	from	one	facility	to	another	owned	by	the	same	operator	but	in	a	less	
expensive	or	sought	aPer	region	of	the	state;	

• Residents	discharged	without	any	meaningful	discharge	planning	(as	required	under	state	
and	federal	law);	

• Failure	to	provide	meaningful	30	days’	noGce	prior	to	discharge;		
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• Residents	discharged	before	they	or	their	family	can	make	a	suitable	arrangement	for	
community	care;	and	

• Residents	discharged	to	homeless	shelters	that	are	not	ADA	compliant.	

Federal	AcHons	to	Protect	Residents	
As	noted	above,	the	federal	Centers	for	Medicare	&	Medicaid	Services	(CMS)	has	recognized	that	
this	is	a	significant	and	growing	problem	across	the	country.	Over	the	last	two	years,	CMS	has	
developed	and	implemented	policies	and	procedures	to	address	this	problem,	including	
strengthening	protecGons	against	inappropriate	discharges	and	requiring	that	discharge	noGces	be	
sent	to	the	LTC	Ombudsman	Programs.	

What	Can	New	York	Do?	
Following	are	recommendaGons	for	legislaGve/administraGve	acGons:		

1. Planning	Conferences.	Require	nursing	homes	to	hold	a	planning	conference	14	days	prior	to	a	
transfer	or	discharge.	We	recommend	that	the	law	be	structured	along	the	lines	of	that	which	
exists	in	Wisconsin	(see	Wisconsin	AdministraGve	Code,	Health	&	Family	Services,	SecGon	
132.53(3)).		

2. Discharge	NoHces.	Standardize	nursing	home	discharge	noGces.	This	is	already	required	of	NYS	
adult	home	faciliGes.	NoGces	should	include	contact	informaGon	(including	email,	website	and	
phone)	for	the	LTC	Ombudsman	Program,	ICAN,	Aging	and	Disability	Resource	Center,	Adult	
ProtecGve	Services	and	the	NYS	Department	of	Health.	

3. Discharge	Appeals.	Establish	mechanisms	for	resident	representaGon	in	discharge	appeals.	
Currently,	the	vast	majority	of	NYS	nursing	home	residents	have	no	representaGon	or	access	to	
representaGon	when	appealing	a	discharge.	

4. Monitor	Discharge	NoHces.	The	new	federal	Requirements	for	nursing	homes	provide	for	
discharge	noGces	to	go	to	a	state’s	Long	Term	Care	Ombudsman	Program	(LTCOP).	In	NYS,	the	
LTCOP	has	implemented	this	policy	by	having	faciliGes	send	discharge	noGces	to	the	local	
LTCOPs.	In	addiGon	to	the	lack	of	capacity	of	the	local	LTCOPs	to	effecGvely	monitor,	evaluate,	
and	respond	to	potenGally	inappropriate	discharges,	this	policy	does	not	allow	for	state-wide	
monitoring	and	assessment	of	how	nursing	homes,	especially	chain-owned	faciliGes,	are	
abiding	by	the	federal	and	state	requirements	that	are	in	place	to	ensure	that	discharges	are	
safe.	Resources	should	be	allocated	to	the	state	LTCOP	office	to	collect	and	track	discharge	
noGces	and	publish	an	annual	report	on	its	findings.			

5. Stakeholder	EducaHon.	We	recommend	that	NYDOH	award	a	grant	of	CMP	funds	for	educaGon	
of	residents,	families,	ombudsmen	and	advocates	on	discharge	rights,	including	the	new	federal	
protecGons.	CMP	funds	are	a	segregated	account	which,	upon	approval	from	CMS,	can	be	used	
for	projects	and	acGviGes	that	improve	care	and	quality	of	life	for	nursing	home	residents.		
Thus,	this	is	a	funding	stream	that	would	have	no	cost	to	the	state.		CMS	has	explicitly	indicated	
that	these	funds	can	be	used	to	support	and	train	resident	and	family	councils.	Importantly,	the	
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funds	cannot	be	used	for	services	that	nursing	homes	are	already	paid	to	provide	(thus,	it	
would	not	be	appropriate	to	give	these	funds	to	nursing	homes	to	help	them	comply	with	the	
federal	and	state	discharge	planning	and	related	requirements).	

6. “SWAT”	Team.	NYDOH	should	establish	a	team	(or	designate	staff)	and	furnish	it	with	the	
tacGcal	skills	and	resources	to	funcGon,	essenGally,	as	a	SWAT	team	to	ensure	that	complaints	
about	involuntary	discharges	are	addressed	in	an	effecGve	and	Gmely	manner	and	to	monitor	
for	systemic	problems.	Now	that	NY	has	moved	to	mandatory	managed	LTC,	this	would	be	a	
valuable	way	for	DOH	to	reallocate	personnel	and	resources	that	were	previously	dedicated	to	
other	tasks,	such	as	handling	rate	appeals.	The	reallocaGon	of	these	agency	resources	to	
improve	resident	protecGons	was	proposed	by	DOH	when	plans	to	move	to	managed	care	(and	
provide	the	industry	a	“Universal	Seilement”)	were	first	announced.	

Appendix	I:	NYS	Nursing	Home	Transfer/Discharge	Requirements	
hips://regs.health.ny.gov/content/secGon-4153-residents-rights		

Excerpt:	

With	regard	to	the	assurance	of	equal	access	to	quality	care,	the	facility	shall	establish	and	
maintain	iden7cal	policies	and	prac7ces	regarding	transfer,	discharge	and	the	provision	of	all	
required	services	for	all	individuals	regardless	of	source	of	payment.	

Full	Text	on	Transfer/Discharge:	

(h)	Transfer	and	discharge	rights.	Transfer	and	discharge	shall	include	movement	of	a	resident	to	a	
bed	outside	of	the	cerGfied	facility	whether	that	bed	is	in	the	same	physical	plant	or	not.	Transfer	
and	discharge	shall	not	refer	to	movement	of	a	resident	to	a	bed	within	the	same	cerGfied	facility,	
and	does	not	include	transfer	or	discharge	made	in	compliance	with	a	request	by	the	resident,	the	
resident’s	legal	representaGve	or	health	care	agent,	as	evidenced	by	a	signed	and	dated	wriien	
statement,	or	those	that	occur	due	to	incarceraGon	of	the	resident.		

(1)	With	regard	to	the	transfer	or	discharge	of	residents,	the	facility	shall:	

(i)	permit	each	resident	to	remain	in	the	facility,	and	not	transfer	or	discharge	the	resident	from	the	
facility	unless	such	transfer	or	discharge	is	made	in	recogniGon	of	the	resident's	rights	to	receive	
considerate	and	respeclul	care,	to	receive	necessary	care	and	services,	and	to	parGcipate	in	the	
development	of	the	comprehensive	care	plan	and	in	recogniGon	of	the	rights	of	other	residents	in	
the	facility.	

(a)	The	resident	may	be	transferred	only	when	the	interdisciplinary	care	team,	in	consultaGon	with	
the	resident	or	the	resident's	designated	representaGve,	determines	that:	

(1)	the	transfer	or	discharge	is	necessary	for	the	resident's	welfare	and	the	resident's	needs	cannot	
be	met	aPer	reasonable	aiempts	at	accommodaGon	in	the	facility;	

(2)	the	transfer	or	discharge	is	appropriate	because	the	resident's	health	has	improved	sufficiently	
so	the	resident	no	longer	needs	the	services	provided	by	the	facility;	

(3)	the	safety	of	individuals	in	the	facility	is	endangered;	or	

(4)	The	health	of	individuals	in	the	facility	is	endangered;	
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(b)	Transfer	and	discharge	shall	also	be	permissible	when	the	resident	has	failed,	aPer	reasonable	
and	appropriate	noGce,	to	pay	for	(or	to	have	paid	under	Medicare,	Medicaid	or	third	party	
insurance)	a	stay	at	the	facility.	For	a	resident	who	becomes	eligible	for	Medicaid	aPer	admission	to	
a	facility,	the	facility	may	charge	a	resident	only	allowable	charges	under	Medicaid.	Such	transfer	or	
discharge	shall	be	permissible	only	if	a	charge	is	not	in	dispute,	no	appeal	of	a	denial	of	benefits	is	
pending,	or	funds	for	payment	are	actually	available	and	the	resident	refuses	to	cooperate	with	the	
facility	in	obtaining	the	funds.	

(c)	Transfer	or	discharge	shall	also	be	permissible	when	the	facility	disconGnues	operaGon	and	has	
received	approval	of	its	plan	of	closure	in	accordance	with	subdivision	(i)	of	SecGon	401.3	of	this	
Subchapter.	

(ii)	ensure	complete	documentaGon	in	the	resident's	clinical	record	when	the	facility	transfers	or	
discharges	a	resident	under	any	of	the	circumstances	specified	in	subparagraph	(i)	of	this	
paragraph.	The	documentaGon	shall	be	made	by:	

(a)	the	resident's	physician	and,	as	appropriate,	interdisciplinary	care	team,	when	transfer	or	
discharge	is	necessary	under	subclause	(1)	or	(2)	of	clause	(a)	of	subparagraph	(i)	of	this	paragraph;	
and	

(b)	a	physician	when	transfer	or	discharge	is	necessary	due	to	the	endangerment	of	the	health	of	
other	individuals	in	the	facility	under	subclause	(3)	of	clause	(a)	of	subparagraph	(i)	of	this	
paragraph;	

(iii)	before	it	transfers	or	discharges	a	resident:	

(a)	noGfy	the	resident	and	designated	representaGve,	if	any,	and,	if	known,	family	member	of	the	
resident	of	the	transfer	or	discharge	and	the	reasons	for	the	move	in	wriGng	and	in	a	language	and	
manner	the	resident	and/or	family	member	understand;	

(b)	record	the	reasons	in	the	resident's	clinical	record;	and	

(c)	include	in	the	noGce	the	items	described	in	subparagraph	(v)	of	this	paragraph;	

(iv)	provide	the	noGce	of	transfer	or	discharge	required	under	subparagraph	(iii)	of	this	paragraph	
at	least	30	days	before	the	resident	is	transferred	or	discharged,	except	that	noGce	shall	be	given	as	
soon	as	pracGcable	before	transfer	or	discharge,	but	no	later	than	the	date	on	which	a	
determinaGon	was	made	to	transfer	or	discharge	the	resident,	under	the	following	circumstances:	

(a)	the	safety	of	individuals	in	the	facility	would	be	endangered;	

(b)	the	health	of	individuals	in	the	facility	would	be	endangered;	

(c)	the	resident's	health	improves	sufficiently	to	allow	a	more	immediate	transfer	or	discharge;	

(d)	an	immediate	transfer	or	discharge	is	required	by	the	resident's	urgent	medical	needs;		

(e)	the	transfer	or	discharge	is	the	result	of	a	change	in	the	level	of	medical	care	prescribed	by	the	
resident’s	physician;	or	

(f)	the	resident	has	not	resided	in	facility	for	30	days.	

(v)	include	in	the	wriien	noGce	specified	in	subparagraph	(iii)	of	this	paragraph	the	following:	

(a)	The	reason	for	transfer	or	discharge;	

(b)	The	specific	regulaGons	that	support,	or	the	change	in	Federal	or	State	law	that	requires,	the	
acGon;		
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(c)	The	effecGve	date	of	transfer	or	discharge;	

(d)	The	locaGon	to	which	the	resident	will	be	transferred	or	discharged;	

(e)	a	statement	that	the	resident	has	the	right	to	appeal	the	acGon	to	the	State	Department	of	
Health,	which	includes:		

(1)	an	explanaGon	of	the	individual’s	right	to	request	an	evidenGary	hearing	appealing	the	decision;	

(2)	the	method	by	which	an	appeal	may	be	obtained;	

(3)	in	cases	of	an	acGon	based	on	a	change	in	law,	an	explanaGon	of	the	circumstances	under	which	
an	appeal	will	be	granted;		

(4)	an	explanaGon	that	the	resident	may	remain	in	the	facility	(except	in	cases	of	imminent	danger)	
pending	the	appeal	decision	if	the	request	for	an	appeal	is	made	within	15	days	of	the	date	the	
resident	received	the	noGce	of	transfer/discharge;	

(5)	in	cases	of	residents	discharged/transferred	due	to	imminent	danger,	a	statement	that	the	
resident	may	return	to	the	first	available	bed	if	he	or	she	prevails	at	the	hearing	on	appeal;	and	

(6)	a	statement	that	the	resident	may	represent	him	or	herself	or	use	legal	counsel,	a	relaGve,	a	
friend,	or	other	spokesman;	

(f)	the	name,	address	and	telephone	number	of	the	State	long	term	care	ombudsman;	

(g)	for	nursing	facility	residents	with	developmental	disabiliGes,	the	mailing	address	and	telephone	
number	of	the	agency	responsible	for	the	protecGon	and	advocacy	of	developmentally	disabled	
individuals	established	under	Part	C	of	the	Developmental	DisabiliGes	Assistance	and	Bill	of	Rights	
Act;		

(h)	for	nursing	facility	residents	who	are	mentally	ill,	the	mailing	address	and	telephone	number	of	
the	agency	responsible	for	the	protecGon	and	advocacy	of	mentally	ill	individuals	established	
under	the	ProtecGon	and	Advocacy	for	Mentally	Ill	Individuals	Act;	

(vi)	provide	sufficient	preparaGon	and	orientaGon	to	residents	to	ensure	safe	and	orderly	transfer	
or	discharge	from	the	facility	in	the	form	of	a	discharge	plan	which	addresses	the	medical	needs	of	
the	resident	and	how	these	will	be	met	aPer	discharge,	and	provide	a	discharge	summary	pursuant	
to	secGon	415.11,	subdivision	(d)	of	this	Title;	and	

(vii)	permit	the	resident,	their	legal	representaGve	or	health	care	agent	the	opportunity	to	
parGcipate	in	deciding	where	the	resident	will	reside	aPer	discharge	from	the	facility.	

(2)	The	department	shall	grant	an	opportunity	for	a	hearing	to	any	resident	who	requests	it	
because	he	or	she	believes	the	facility	has	erroneously	determined	that	he	or	she	must	be	
transferred	or	discharged	in	accordance	with	the	following:	

(i)	the	resident	has	the	right	to:	

(a)	request	a	hearing	to	appeal	the	transfer	or	discharge	noGce	at	any	Gme	within	60	days	from	the	
date	the	noGce	of	transfer	or	discharge	is	received	by	the	resident;	

(b)	remain	in	the	facility	pending	an	appeal	determinaGon	if	the	appeal	request	is	made	within	15	
days	of	the	date	of	receipt	of	the	transfer	or	discharge	noGce;	

(c)	a	post-transfer/discharge	appeal	determinaGon	if	the	resident	did	not	request	an	appeal	
determinaGon	within	15	days	of	the	date	of	receipt	of	the	transfer	or	discharge	noGce;		
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(d)	return	to	the	facility	to	the	first	available	semi-private	bed	if	the	resident	wins	the	appeal,	prior	
to	admiLng	any	other	person	to	the	facility;	and	

(e)	represent	him	or	herself,	or	use	legal	counsel,	a	relaGve,	a	friend	or	other	spokesman.		

(ii)	The	resident	or	the	resident’s	representaGve	as	described	in	(2)(i)(e)	of	this	paragraph	must	be	
given	the	opportunity	to:	

(a)	examine	at	a	reasonable	Gme	before	the	date	of	the	hearing,	at	the	facility,	and	during	the	
hearing,	at	the	place	of	the	hearing:	

(1)	the	contents	of	the	resident’s	file	including	his/her	medical	records;	and		

(2)	all	documents	and	records	to	be	used	by	the	facility	at	the	hearing	on	appeal;	

(b)	bring	witnesses;	

(c)	establish	all	perGnent	facts	and	circumstances;	

(d)	present	an	argument	without	undue	interference;	and	

(e)	quesGon	or	refute	any	tesGmony	or	evidence,	including	the	opportunity	to	confront	and	cross-
examine	adverse	witnesses.	

(iii)	All	hearings	must	be	conducted	in	accordance	with	ArGcle	3	of	the	State	AdministraGve	
Procedure	Act,	and	in	accordance	with	the	following:		

(a)	the	presiding	officer	shall	have	the	power	to	obtain	medical	assessments	and	psychosocial	
consultaGons,	and	the	authority	to	issue	subpoenas;	

(b)	the	nursing	home	shall	have	the	burden	of	proof	that	the	discharge	or	transfer	is/was	necessary	
and	the	discharge	plan	appropriate;	

(c)	an	administraGve	hearing	must	be	scheduled	within	90	days	from	the	date	of	the	request	for	a	
hearing	on	appeal;	and	

(d)	the	parGes	must	be	noGfied	in	wriGng	of	the	decision	and	provided	informaGon	on	the	right	to	
seek	review	of	the	decision,	if	review	is	available.		

(3)	The	facility	shall	establish	and	implement	a	bed-hold	policy	and	a	readmission	policy	that	reflect	
at	least	the	following:	

(i)	At	the	Gme	of	admission	and	again	at	the	Gme	of	transfer	for	any	reason,	the	facility	shall	
verbally	inform	and	provide	wriien	informaGon	to	the	resident	and	the	designated	representaGve	
that	specifies:		

(a)	the	duraGon	of	the	bed-hold	policy	during	which	the	resident	is	permiied	to	return	and	resume	
residence	in	the	facility;	and	

(b)	the	facility's	policies	regarding	bed-hold	periods,	which	must	be	consistent	with	subparagraph	
(iii)	of	this	paragraph,	permiLng	a	resident	to	return.	

(ii)	At	the	Gme	of	transfer	of	a	resident	for	hospitalizaGon	or	for	therapeuGc	leave,	a	nursing	home	
shall	provide	wriien	noGce	to	the	resident	and	the	designated	representaGve,	which	specifies	the	
duraGon	of	the	bed-hold	policy	described	in	subparagraph	(i)	of	this	paragraph.	

(iii)	A	nursing	home	shall	establish	and	follow	a	wriien	policy	under	which	a	resident	whose	
hospitalizaGon	or	therapeuGc	leave	exceeds	the	bed	hold	period	is	readmiied	to	the	facility	
immediately	upon	the	first	availability	of	a	bed	in	a	semi-private	room	if	the	resident:	
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(a)	requires	the	services	provided	by	the	facility;	and	

(b)	is	eligible	for	Medicaid	nursing	home	services.	

(iv)	A	nursing	home	shall	establish	and	follow	a	written	policy	under	which	a	resident	who	has	resided	
in	the	nursing	home	for	30	days	or	more	and	who	has	been	hospitalized	or	who	has	been	transferred	
or	discharged	on	therapeutic	leave	without	being	given	a	bed-hold	is	readmitted	to	the	facility	
immediately	upon	the	first	availability	of	a	bed	in	a	semi-private	room	if	the	resident:	

(a)	requires	the	services	provided	by	the	facility;	and	

(b)	is	eligible	for	Medicaid	nursing	home	services		

(4)	With	regard	to	the	assurance	of	equal	access	to	quality	care,	the	facility	shall	establish	and	
maintain	idenGcal	policies	and	pracGces	regarding	transfer,	discharge	and	the	provision	of	all	
required	services	for	all	individuals	regardless	of	source	of	payment.	

Appendix	II:	Federal	Nursing	Home	Transfer/Discharge	Requirements		
Transfer	&	Discharge	ProtecHons	[42	CFR	483.15(c),	F-622]	

The	facility	must	permit	each	resident	to	remain	in	the	facility,	and	not	transfer	or	discharge	the	
resident	from	the	facility	unless:	

a. The	transfer	or	discharge	is	necessary	for	the	resident's	welfare	and	the	resident's	needs	cannot	
be	met	in	the	facility;	

b. The	transfer	or	discharge	is	appropriate	because	the	resident's	health	has	improved	sufficiently	
so	the	resident	no	longer	needs	the	services	provided	by	the	facility;	

c. The	safety	of	individuals	in	the	facility	is	endangered	due	to	the	clinical	or	behavioral	status	of	
the	resident;	

d. The	health	of	individuals	in	the	facility	would	otherwise	be	endangered;		

e. The	resident	has	failed,	aAer	reasonable	and	appropriate	no7ce,	to	pay	for	(or	to	have	paid	
under	Medicare	or	Medicaid)	a	stay	at	the	facility;		

f. The	facility	ceases	to	operate.	

Right	to	Appeal	

The	facility	may	not	transfer	or	discharge	the	resident	while	the	appeal	is	pending…	unless	the	failure	to	
discharge	or	transfer	would	endanger	the	health	or	safety	of	the	resident	or	other	individuals	in	the	
facility.	The	facility	must	document	the	danger	that	failure	to	transfer	or	discharge	would	pose.	[See	
http://ltcombudsman.org/issues/transfer-discharge#what	for	more	information.]	

DocumentaHon	Required	

When	the	facility	transfers	or	discharges	a	resident	under	any	of	the	circumstances	specified	
[above]…,	the	facility	must	ensure	that	the	transfer	or	discharge	is	documented	in	the	resident’s	
medical	record	and	appropriate	informa7on	is	communicated	to	the	receiving	health	care	
ins7tu7on	or	provider.	

Documenta7on	in	the	resident’s	medical	record	must	include:	
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a. The	basis	for	the	transfer….	

b. When	a	resident	is	being	transferred	because	the	facility	says	it	cannot	meet	the	needs	of	a	
resident,	the	specific	resident	need(s)	that	cannot	be	met,	facility	aIempts	to	meet	the	resident	
needs,	and	the	service	available	at	the	receiving	facility	to	meet	the	need(s).	

NoHce	before	Transfer	[42	CFR	483.15(c),	F-623]	

Before	a	facility	transfers	a	resident,	it	must	provide:	

a. Wriien	noGce	to	the	resident	and	his/her	representaGve	in	language	and	manner	that	they	can	
understand;	

b. NoGce	must	be	given	at	least	30	days	in	advance.	(With	very	limited	excepGons,	such	as	when	a	
resident	cannot	be	cared	for	safely	or	is	a	danger	to	others,	in	which	case	“noGce	shall	be	given	
as	soon	as	pracGcable	before	transfer	or	discharge”	and	the	facility	must	document	the	danger	
that	failure	to	transfer/discharge	would	impose.)	

OrientaHon	for	Transfer	or	Discharge	[42	CFR	483.15(c),	F-624]	

A	facility	must	provide	and	document	sufficient	prepara7on	and	orienta7on	to	residents	to	ensure	
safe	and	orderly	transfer	or	discharge	from	the	facility.		

This	orienta7on	must	be	provided	in	a	form	and	manner	that	the	resident	can	understand.
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