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EXECUTIVE SUMMARY 

INTRODUCTION 
There are currently a diverse array of "assisted living" arrangements offered in New York State. Those 

licensed by the state include: adult homes, enriched housing, assisted living residences (ALRs) (which 

must first be licensed as adult homes or enriched housing), and the Medicaid assisted living program1 

(ALP) that may be located in any of the other three.  In addition, ALRs may apply for special 

certification to provide care to special populations such as residents with dementia and residents who 

are becoming sicker and more dependent (e.g., "aging-in"). 

Though assisted living provides home and services to vulnerable populations, and is the fastest growing 

form of senior housing, its development in New York State over the years has been chaotic.   While we 

have had mandated licensure for adult homes and enriched housing for many years, we did not have a 

legal requirement for licensure of assisted living residences until 2004 and no regulations 

implementing that law until 2008.    In September 2009, as the result of two provider industry lawsuits, 

the Albany County Supreme Court ruled invalid key components of the 2008 assisted living residence 

regulations.  Importantly, from the consumer perspective, the court nullified: the requirement for at 

least one professional caregiver on staff for facilities certified to provide special care for those with 

dementia or enhanced needs (those aging-in); a number of structural and environmental standards in 

the regulations; and rules relating to resident notice of fee increase.   

The adult home industry in New York State has had a long history of poor care. In 1977, then Deputy 

Attorney General Charles Hynes issued a report detailing the poor conditions, financial corruption and 

mistreatment of residents rampant in the adult home system.  In 2001, LTCCC completed a three year 

study of the assisted living industry in New York State.  Among its findings: forty percent of the 

unlicensed facilities reported using nurse aides, not professional nurses, to administer medication to 

those individuals not self directing; few of the facilities had procedures that assured fully informed 

consent related to refusal of  treatment; and there were many problems finding and keeping well 

trained staff. In April 2002, The New York Times investigated the adult home industry in New York and 

published a three part series on the existence of extremely poor conditions.  Discussing the homes 

ŎŀǘŜǊƛƴƎ ǘƻ ǘƘŜ ƳŜƴǘŀƭƭȅ ƛƭƭΣ ǘƘŜ ŀǊǘƛŎƭŜ ǎǘŀǘŜŘΥ Ƴŀƴȅ ƘŀŘΣ άΧŘŜǾƻƭǾŜŘ ƛƴǘƻ ǇƭŀŎŜǎ ƻŦ ƳƛǎŜǊȅ ŀƴŘ 

ƴŜƎƭŜŎǘΧέ  Lƴ !ǳƎǳǎǘ ƻŦ ǘƘŀǘ ȅŜŀǊΣ ǘƘŜ bŜǿ ¸ƻǊƪ {ǘŀǘŜ /ƻƳƳƛǎǎƛƻƴ ƻƴ vǳŀƭƛǘȅ /ŀǊŜ ŦƻǊ ǘƘŜ aŜƴǘŀƭƭȅ 

Disabled released a study which concluded that thŜȅ ƘŀŘ άΧŦƻǳƴŘ ŀ ŦǳƴŘŀƳŜƴǘŀƭƭȅ ŦƭŀǿŜŘ ǎŜǊǾƛŎŜ 

ǎȅǎǘŜƳΧΦέ  

                                                      
1
 A Medicaid covered entity established and operated for the purpose of providing long term residential care, room, board, 

housekeeping, personal care, supervision, and providing or arranging for home health services to five or more eligible 
adults unrelated to the operator who need skilled nursing care and can be safely cared for in an adult home or enriched 
housing. 
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In October of that year, a workgroup set up by the New York State Department of Health (DOH) to 

study the issue released its report.  The report stated that certain segments of the industry had a long 

history of problems stretching back as far the late 1970s. It raised issues with medication management,  

service coordination, resident assessment and payment.  In 2006, the Commission on Quality Care 

released a new study on impacted adult homes (i.e., homes with 25 percent or more mentally ill). The 

findings indicated continuing issues with: medication, adequate resident assessment, layering of 

services and coordination of services.  In 2007, the Commission released a study on ALPs in the 

impacted adult homes. The Commission found that some providers were spending much less on care 

than they received from the state, Medicaid payment levels were inflated by unsupported need 

assessments and providers had substantial disparities between level of need and plans of care and 

actual services provided. In 2007, a consumer group, the Schuyler Center for Analysis and Advocacy, 

released an action plan for the state. According to their report underlying the plan, adult homes are 

unsuitable residences for people with psychiatric disabilities because they fail to promote skill 

development, independence and/or recovery.   In addition to recommendations to move these 

ǊŜǎƛŘŜƴǘǎ ƻǳǘ ƻŦ ŀŘǳƭǘ ƘƻƳŜǎΣ ǘƘŜ ǊŜǇƻǊǘ ŀƭǎƻ ŘƛǎŎǳǎǎŜŘ ǘƘŜ ƴŜŜŘ ǘƻ ƛƳǇǊƻǾŜ ǘƘŜ ǎǘŀǘŜΩǎ ŀŘǳƭǘ ƘƻƳŜ 

inspection process.  

STUDY FINDINGS 
LTCCC undertook the present study with the goal of identifying the current state of the quality of care 

ŀƴŘ ƭƛŦŜ ƛƴ ǘƘŜ ǎǘŀǘŜΩǎ ŀǎǎƛǎǘŜŘ ƭƛǾƛƴƎ ŦŀŎƛƭƛǘƛŜǎ ŀǎ ǿŜƭƭ ŀǎ ǘƘŜ ŀōƛƭƛǘȅ ƻŦ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘ ƻŦ IŜŀƭǘƘ ό5hIύ ǘƻ 

monitor the system.  The following data were analyzed:  summaries of quarterly inspection reports 

ǇƻǎǘŜŘ ƻƴ 5hIΩǎ ǿŜōǎƛǘŜΤ ŀ ǊŀƴŘƻƳ ǎŀƳǇƭŜ ƻŦ ƴƛƴŜ ǇŜǊŎŜƴǘ ƻŦ ŀƭƭ ǘƘŜ ƛƴǎǇŜŎǘƛƻƴ ŦƛƴŘƛƴƎǎ ƻŦ ŀŘǳƭǘ 

homes, enriched housing, ALPs and assisted living residences from 2002 to mid September 2010; 

ombudsmen complaint data from 2007 through 2009; on-line survey results from both ombudsmen 

and consumer respondents; follow up interviews with a select group of ombudsmen and consumer 

representatives; and all DOH enforcement actions from 2002 through 2010. 

Department of Health Inspection  

¶ Endangerment of residents drops but most facilities still violating the rules. According to DOH 
quarterly reports on inspections, over the years 2002 to 2011, between 63 percent and 86 
percent of all the facilities inspected were cited for non-compliance, which represented harm or 
risk of harm to residents and to resident quality of life, with the rules governing care. In the last 
two years, while the percentages of facilities being cited dropped, a majority of facilities are still 
being cited. Percentages of facilities cited for endangering their residents ranged from zero to 
almost nine percent for the years 2002 to 2011. In the last two years, the percentages dropped 
to a range of under one percent to almost three percent.  

¶ The areas cited most frequently remained the same for nine years across the state.  The three 
most cited areas by DOH were Resident Services, Medication and Environment. While the 
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numbers of citations dropped in the 2007-2010, these areas remained high and continued to be 
the areas most cited.   

¶ The same violations and findings in medication and environment are repeated year after 
year.  Of all the violations for medication in recent years, 24 percent were repeated non-
compliance that was systemic or so significant that it created conditions which directly caused 
or exposed residents to harm. Over 19 percent of the environment citations were also repeats 
in recent years.  

¶ Use of resident interviews for documentation of violations is infrequent. Statewide, for the 
2002-2010, the most often used source for the citation by inspectors was examining facility 
records.  Interviewing residents was listed infrequently as a source of documentation for 
citations. This raises the question of whether inspectors are interviewing enough residents to 
adequately identify existing problems. 

¶ Homes with a mentally ill population more likely to have many problems. DOH surveyors are 
now finding twice as many violations in the impacted homes as the non-impacted homes.  

¶ Assisted living residences licensed under the new law have the same types of problems as 
traditional facilities. Inspectors cited the same three areas the most in the licensed ALRs as 
they did in the adult homes and enriched housing and in the same numbers (as in those which 
are not impacted): resident services, medication and environment. In addition, admission 
standards were a very close fourth area cite in ALRs.  

Department of Health Enforcement  

¶ Few violations cited led to enforcement actions unless they were άŜƴŘŀƴƎŜǊƳŜƴǘέ ǾƛƻƭŀǘƛƻƴǎΦ 
Over the years 2002 through 2010, the Department found violations, (i.e., harm or risk of harm) 
on over 5000 surveys. Only a little over 400 of these led to enforcement actions. One of the 
reasons for this may be that current state law does not permit a sanction for such violations if a 
facility corrects within 30 days. 

¶ 73 percent of the endangerment citations led to sanctions. Of the 86 facilities that endangered 
their residents at least once during the years 2006 to 2010, to date DOH has fined or sanctioned 
63 facilities.   

¶ 17 percent of the endangerment cases are "pending," several for from three to five years.  
Some of the cases from years ago have yet to be finalized. Of the 116 endangerment citations, 
16 are pending. Eight of the pending cases are from three to five years ago.  Although they 
should have been, a number of these cases (10) were not referred to the legal staff for action 
by the regional offices. 

¶ New York Law impedes enforcement action. Many facilities violating the rules and regulations 
cannot be fined because the law does not permit DOH to sanction them if they correct within 
30 days (except for an endangerment violation).   

¶ Insufficient DOH agency staffing appears to hinder effective and timely enforcement. Though 
appropriate preparation for hearings is time consuming, DOH has few attorneys handling these 
cases. Thus, years can go by before some cases are finalized. 

The Long Term Care Ombudsman Program  

¶ In addition to problems in resident services (also found by DOH), ombudsmen received many 
complaints related to resident rights and food.  
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¶ Half of the ombudsmen respondents find the DOH to be only somewhat effective in 
monitoring.  

¶ Ombudsmen want DOH to increase the effectiveness of the survey and enforcement 
processes.  A number of ombudsmen suggested increasing fines, scheduling more 
unannounced inspections, interviewing more residents and implementing a six-month self-
assessment for facilities.  

¶ Ombudsmen want stronger rules and regulations in resident services, personnel and resident 
rights. Ombudsmen noted that they would like to see increased staffing, improved staff 
training, and more resident engagement in decision-making.  

Consumer Advocates 

¶ Consumer advocates have found problems related to: retaliation; inappropriate discharge 
and eviction; poor food quality, choice and quantity; lack of access to personal funds and 
property; co-mingling of funds; lost or stolen items; dignity, respect and staff attitudes; poor 
supervision by administrators ; and lack of activities in impacted homes. 

¶ Consumer advocates feel that DOH needs to change or improve by interviewing or speaking 
to residents more and by looking at outcome as well as process.  

¶ Civil penalties were seen as too small to make any difference and the rule that if a facility 
corrects within 30 days it cannot be fined was seen as  "...an even bigger slap in the face."   

DISCUSSION 
Despite a long history of problems, and major initiatives over the years to address those problems, the 

assisted living industry in New York State still has serious issues related to resident care and quality of 

life.  From our perspective, it is ς or should be ς unacceptable that the very same areas identified as 

problematic over the last few decades are still causing harm to residents in assisted living today.  It is 

particularly outrageous that two of the three major identified issues are repeated year after year by 

some of the same facilities. Medication citations are still rampant and, alarmingly, almost a quarter of 

them are repeats from earlier inspections.  In addition, 19 percent of the environmental violations are 

repeats.  These include safety issues as well as issues related to quality of life.  This is deplorable.  To 

make matters worse, the number of problems may in fact be under identified by DOH: some 

ombudsmen and resident advocates believe that DOH is not identifying major problems that they see 

relating to resident rights, discharge and transfer, personal funds and property.  

Our data indicate that even after the investigations of the early 2000s, the impacted homes, homes 

with 25 percent or more residents with mental disabilities, still have more problems when compared to 

non-impacted homes. The impacted homes have twice the number of violations as the non-impacted 

homes. This too, especially given the longstanding public acknowledgement of these issues, is simply 

unacceptable.  

Ombudsmen and resident advocates suggest that one of the reasons inspectors are not citing 

problems that they believe are occurring is that inspectors are not speaking to residents and/or do not 
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treat residents as credible sources of information about the facilities in which they live. Our analysis of 

the documentation of violations also indicates that inspectors may not be speaking to enough 

residents to identify the problems that ombudsmen and resident advocates see.  Although the data do 

not permit us to analyze how many residents inspectors are interviewing, the infrequent times an 

inspector lists a resident interview as a source of a citation seems to indicate that they are either not 

interviewing enough residents and/or are not finding them credible. 

Alarmingly, enforcement data indicate that too few homes are being held accountable for their 

violations in a timely fashion.  Findings, or non-compliance that does not meet the threshold of a 

violation due to its scope and severity, are never referred for enforcement action. In addition, many 

homes escape an enforcement action, even for serious problems, because state law does not permit 

DOH to levy a fine if the home corrects or has implemented an acceptable correction and monitoring 

plan within 30 days of notice (except for an endangerment violation). Thus, even if a home is found to 

have repeatedly violated minimum standards, harmed their residents or put their residents at risk of 

harm, so long as it is not an endangerment violation or it is correcting within 30 days each time it is 

cited it cannot be fined.   

There are other reasons that few homes are being held accountable. The state law requirement that 

DOH can levy only a "per day" fine, has led to referral for enforcement action of only those non-

endangerment violations which have continued to occur at a second inspection.  DOH needs evidence 

that the violation is continuing past one day and that the violation has not been corrected within 30 

days.   Another possible reason for a lack of strong and timely enforcement may be a lack of sufficient 

resources at DOH. Preparing for hearings is extremely labor-intensive, especially since facilities can 

argue a number of technical issues at a hearing rather than whether or not they violated the rules. For 

example, they can argue that the problem was corrected within the 30 days of the notice they received 

or that there were problems with the way in which they were given notice of their violation(s) that 

should prevent them from being sanctioned.  DOH attorneys must prepare for such arguments in 

addition to proving that the facility did it fact violate the rules and harm or put residents at risk of 

harm. Since there are very few attorneys working on these issues, some enforcement actions languish.  

During the last few years, we were told that DOH counsel has worked to shorten the time it takes to 

prepare for hearings by improving communication with program staff by appointing a staff member as 

a liaison between the legal staff and the program staff as well as by giving legal staff access to the 

program enforcement data base. This gives them the history of facility enforcement and helps them 

when they interview the DOH surveyors who cited the violations. In addition, DOH changed the 

regulation that permitted the administrative law judge's decision to be final.  In the past, DOH 

attorneys did not have the ability to appeal an administrative law judge's decision. Now the judge can 

only recommend to the DOH Commissioner and DOH counsel has the right to argue its case to the 

Commissioner.   These are good steps towards improving the efficacy of enforcement of the basic rules 

and standards.   
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Based on our findings (discussed in greater detail in the body of the report), following are 

recommendations for state policy makers on ways in which the quality and safety of assisted living in 

New York State can be improved. 

 RECOMMENDATONS 

Legislature  

To improve assisted living quality:  

1. Amend Section 461-a of the Social Services Law (Responsibility for Inspection and 
Supervision) to require an annual inspection of each facility.  Currently a facility receiving the 
"highest rating" may be inspected every 18 months rather than once a year.  However, there is 
no definition of "highest rating." Furthermore, even facilities with few or no problems on one 
survey may deteriorate in a year and half.  Given the vulnerability of the assisted living 
population and our increasing reliance on assisted living as a substitute for nursing home care, 
DOH should be furnished with sufficient inspectors and other resources to inspect annually. 

2. Amend Article 46-b of the Public Health Law (Assisted Living) to require better training of 
direct care staff in facilities, particularly for individuals dealing with medication by mandating 
a specific curriculum.  Currently, the law only permits guidelines for a training program for 
direct care staff.   

3. Introduce and pass legislation to require licensure for administrators.  Running an adult home 
or assisted living residence, especially an impacted home or one that has special/enhanced 
needs certification, requires specific training and competencies. 

4. Introduce and pass legislation to require facilities to provide residents with additional hours 
of care per week for medication assistance in addition to the 3.75 now required. Currently 
facilities are required to give all residents, whether on multiple medications or not, 3.75 hours 
of care per week.  It is clear that more time is needed for help with medications, especially now 
that more and more residents are on medications. 

To encourage effective and speedy enforcement: 

1. Amend Section 460-d of the Social Services Law (Enforcement Powers) in two ways similar to 
nursing home law:   

a. Permit the levying of fines "per violation" in addition to the "per day" now permitted. 
Currently fines can be levied only for each day a violation exists and has not been 
corrected. Facilities should be sanctioned for each violation they incur, not just the ones 
that are continuing.  Even a one-time violation may cause harm to a resident. 

b. Remove the ability of a facility to escape a penalty for harming a resident or putting a 
resident at risk of harm by correcting within 30 days.  Currently a facility that has either 
corrected within 30 days of receipt of the citation or has put in place a correction plan 
may not be fined unless the citation is considered to have endangered a resident.  This 
permits facilities to be out of compliance, correct and then be out of compliance again 
and again without being held accountable.  This may account for the persistence of 
repeat violations. 
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2. Amend Section 460-d of the Social Services Law (Enforcement Powers) to increase current 
limits on fines.  $1000 or less per day (or even per violation if  'a' above was adopted) may be 
too low a fine to be meaningful for some violations (especially for repeat violations). 

3. Allocate sufficient funds to ensure adequate inspection and enforcement in the DOH budget.  
There are not enough inspectors to spend the time needed to interview the many residents 
they should be interviewing .  There are insufficient staff attorneys to handle the large number 
of cases. As a result, serious problems continue.  In addition to being directly deleterious to 
residents, inadequate funding of inspection and enforcement is financially costly for the 
consumers and taxpayers who continue to pay for substandard services (not to mention, often, 
its repercussions).  

Governor/Department of Health  

To improve assisted living quality:   

1. Require better training of direct care staff in facilities, particularly for individuals dealing with 
medication by mandating a specific curriculum. Currently, DOH only recommends a training 
program for direct care staff.   

2. Require licensure for administrators.  Running an adult home or assisted living residence, 
especially an impacted home or one that has special/enhanced needs certification, requires 
specific training and competencies. 

3. Require facilities to provide residents with additional hours of care per week for medication 
assistance in addition to the 3.75 now required. Currently facilities are required to give all 
residents, whether on multiple medications or not, 3.75 hours of personal services per week.  It 
is clear that more time is needed for help with medications, especially now that more and more 
residents are on medications. 

To encourage compliance: 

1. Evaluate effectiveness of different approaches to encourage compliance.  DOH has inserted a 

number of different provisions into facility stipulations to encourage compliance such as: 

suspending one-half the fine if the facility stays in compliance or adding an additional fine if the 

facility reoffends. DOH should evaluate whether these approaches have in fact led to better 

compliance. 

To improve inspections : 

1. Require inspectors to speak with more residents.  Given the purpose of the rules and 
regulations ς to protect residents and ensure quality of services to them ς resident input should 
be sought after and regarded as an essential component of the inspection process.  

2. Require investigations of complaints by residents to include interviews of large numbers of 
residents.  In order to encourage residents who are afraid of cooperating, inspectors should 
ǎǇŜŀƪ ǘƻ ŀ ǾŀǊƛŜǘȅ ƻŦ ǊŜǎƛŘŜƴǘǎ ǿƘŜƴ ƛƴǾŜǎǘƛƎŀǘƛƴƎ ŀ ŎƻƳǇƭŀƛƴǘ ǎƻ ǘƘŀǘ ǘƘŜ ŎƻƳǇƭŀƛƴŀƴǘΩǎ ƛŘŜƴǘƛŦȅ 
is not obvious. 

3. Train inspectors in how to interview residents and gain their trust. 
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4. Coordinate with both state and local ombudsmen. Find out what types of complaints they are 
getting and focus surveys on those areas as well as resident services and environment (e.g., 
resident rights, discharge and personal funds and property).   

5. Evaluate consistency of survey process and outcomes and decisions to refer violations for 
legal action.   
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CARE AND OVERSIGHT OF ASSISTED 
LIVING IN NEW YORK STATE 

INTRODUCTION 
¢ƘƻǳƎƘ ǘƘŜ ǇǳōƭƛŎ ƎŜƴŜǊŀƭƭȅ ǾƛŜǿǎ άŀǎǎƛǎǘŜŘ ƭƛǾƛƴƎέ ŀǎ ŀ ǎƛƴƎƭŜ ǘȅǇŜ ƻŦ ŜƴǘƛǘȅΣ bŜǿ ¸ƻǊƪ {ǘŀǘŜ ƛǎ ŀŎǘǳŀƭƭȅ 

home to a diverse array of assisted living arrangements. The different types of assisted living licensed 

by the state include: (1) adult homes; (2) enriched housing; (3) assisted living residences (ALRs) (which 

must first be licensed as adult homes or enriched housing); and (4) Medicaid assisted living programs 

(ALPs)2 that may be located in any of the other three.  In addition, ALRs may apply for special 

certification to provide care to special populations such as residents with dementia and residents who 

are becoming sicker and more dependent (e.g., "aging-in").3 

Given the diversity of licensure arrangements, it is not surprising that assisted living in New York State 

has had a chaotic history.   While we have had mandated licensure for adult homes and enriched 

housing for decades, we did not have a legal requirement for licensure of so called assisted living 

residences until 2004 and no regulations implementing that law until 2008.    At the same time (over 

the last 20 or so years), New York has had facilities that operate under these different names (adult 

homes, ŀǎǎƛǎǘŜŘ ƭƛǾƛƴƎΣ ŜƴǊƛŎƘŜŘ ƘƻǳǎƛƴƎΣ ŜǘŎΧύΣ ǿƛǘƘ ǾŀǊȅƛƴƎ ƭŜǾŜƭǎ ƻŦ ǉǳŀƭƛǘȅ ŀƴŘ ǾŀǊȅƛƴƎ ŘŜƎǊŜŜǎ ƻŦ 

oversight (from none for unlicensed assisted living to a well-established system of mandated state 

oversight for licensed adult homes).   

Prior to 2004, although many elderly and disabled were residing in assisted living residences, these 

residences were not licensed; they offered assisted living services to a private pay population, but had 

no requirements to comply with and no oversight by the state.  For a number of years, the state 

studied the unlicensed market, working with advocates and providers to develop legislation that would 

                                                      
2
 A Medicaid covered entity established and operated for the purpose of providing long term residential care, room, board, 

housekeeping, personal care, supervision, and providing or arranging for home health services to five or more eligible 
adults unrelated to the operator who need skilled care and can be safely cared for in an adult home or enriched housing. 
3 
See Appendix A for a detailed description of the different types of assisted living facilities. 
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require licensure.  Finally, after many years of negotiation, in 2004, assisted living legislation was 

signed into law.4   

One of the intents of the 2004 law was to encourage a model of residential care that reflected current 

ǳƴŘŜǊǎǘŀƴŘƛƴƎ ƻŦ ǿƘŀǘ bŜǿ ¸ƻǊƪΩǎ ŜƭŘŜǊƭȅ ŀƴŘ ŘƛǎŀōƭŜŘ ǿŀƴǘ ƛƴ ŀ ǊŜǎƛŘŜƴǘƛŀƭ ŎŀǊŜ ǎŜǘǘƛƴƎΥ  ŀ ǇƭŀŎŜ ǘƘŀǘ 

is not institutional, that fosters choice and dignity, and that provides care in a setting that has more 

freedom and less restrictions than the traditional nursing home or adult home.5   In addition to 

outlining broad standards of care and disclosure, the law required the creation of a ten person state 

task force, to, among other things, advise the state Department of Health (DOH) on the promulgation 

of rules to implement the law. At the beginning, the task force included three representatives of 

consumers and seven representatives of providers. LTCCC was appointed as a consumer member.  For 

most of its existence, to date, the task force has had only 1-2 representatives of consumers or the 

public at a time, while the supermajority of industry representation has remained constant. 

After four years of working on this issue with the task force and after two periods of public comment, 

DOH finally promulgated the rules implementing the law in 2008.  Immediately thereafter, two 

provider associations, the Empire State Association of Assisted Living and the New York Coalition for 

Quality Assisted Living (both represented on the state task force), and several individual adult home 

facilities sued the state to stop the imposition of the rules. 

In September 2009, the Albany County Supreme Court issued its ruling, which granted virtually all of 

ǘƘŜ ƛƴŘǳǎǘǊȅΩǎ ŘŜƳŀƴŘǎΣ ƛƴǾŀƭƛŘŀǘƛƴƎ ƪŜȅ ŎƻƳǇƻƴŜƴǘǎ ƻŦ bŜǿ ¸ƻǊƪ {ǘŀǘŜΩǎ ŀǎǎƛǎǘŜŘ ƭƛǾƛƴƎ ǊŜǎƛŘŜƴŎŜ 

regulations.  Importantly, from the consumer perspective, the court nullified the requirement for at 

least one professional caregiver on staff if a facility becomes certified to provide special care for those 

with dementia or enhanced needs (those aging-in), numerous structural and environmental standards 

in the regulations and rules related to resident notice of fee increase.   

At the same time the state has been working to require licensure and better standards of care, there 

have been many studies and news media coverage demonstrating that there were major care 

problems in our state's licensed adult homes.   

 

 

                                                      
4 
NY Public Health Law Article 46B, Title I, §4650  Available at 

http://www.health.state.ny.us/facilities/assisted_living/docs/article-46.pdf. 
5 
TƘŜ ƭŜƎƛǎƭŀǘƛǾŜ ƛƴǘŜƴǘ ƻŦ ǘƘŜ ƭŀǿ ǎǘŀǘŜǎ ǘƘŀǘ άthe philosophy of assisted living emphasizes aging-in place, personal dignity, 
ŀǳǘƻƴƻƳȅΣ ƛƴŘŜǇŜƴŘŜƴŎŜΣ ǇǊƛǾŀŎȅ ŀƴŘ ŦǊŜŜŘƻƳ ƻŦ ŎƘƻƛŎŜΦέ b¸ tǳōƭƛŎ IŜŀƭǘƘ [ŀǿ !ǊǘƛŎƭŜ пс.Σ ¢ƛǘƭŜ LΣ Ϡпсрл.  Available at 
http:/ /www.health.state.ny.us/facilities/assisted_living/docs/article-46.pdf.  

http://www.health.state.ny.us/facilities/assisted_living/docs/article-46.pdf
http://www.health.state.ny.us/facilities/assisted_living/docs/article-46.pdf
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History of Poor Conditions  

 
In 1977, then Deputy Attorney General Charles Hynes issued a report detailing the poor conditions, 

financial corruption and mistreatment of residents rampant in the adult home system.  Following the 

Hynes report, legislation and regulations were put into place to 

address the conditions of the adult homes, including a 

requirement of joint inspection of homes by the New York State 

Office of Mental Health (OMH) and the New York State 

Department of Social Services (DSS).6 

In 2001, the Long Term Care Community Coalition completed a 

three year study of the assisted living industry in New York State.7  The findings revealed a number of 

widespread problems. Among the findings: forty percent of the unlicensed facilities reported using 

nurse aides to administer medication to those individuals not self directing (instead of using 

professional nurses, as the law requires) and few of the facilities had procedures that assured fully 

ƛƴŦƻǊƳŜŘ ŎƻƴǎŜƴǘ ǊŜƭŀǘŜŘ ǘƻ ǊŜǎƛŘŜƴǘǎΩ ǊƛƎƘǘǎ ǘƻ ǊŜŦǳǎŜ ǘǊŜŀǘƳŜƴǘΦ 

In April 2002, Clifford Levy, reporter for The New York Times, investigated the adult home industry in 

New York and wrote a three part series on the poor conditions.8  Discussing the homes catering to the 

ƳŜƴǘŀƭƭȅ ƛƭƭΣ ƘŜ ǿǊƻǘŜ ǘƘŀǘ Ƴŀƴȅ ƘŀŘ άΧŘŜǾƻƭǾŜŘ ƛƴǘƻ ǇƭŀŎŜǎ ƻŦ ƳƛǎŜǊȅ ŀƴŘ ƴŜƎƭŜŎǘΧέ9  In August of 

that year, the New York State Commission on Quality Care for the Mentally Disabled released a study 

ǿƘƛŎƘ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ǘƘŜȅ ƘŀŘ άΧŦƻǳƴŘ ŀ ŦǳƴŘŀƳŜƴǘŀƭƭȅ ŦƭŀǿŜŘ ǎŜǊǾƛŎŜ ǎȅǎǘŜƳ ǘƘŀǘ ŀŘŘǊŜǎǎŜǎ 

ǎŜǇŀǊŀǘŜ ŀǎǇŜŎǘǎ ƻŦ ŀ ǊŜǎƛŘŜƴǘΩǎ ƭƛŦŜΦ .ǳǘ ǘƘŜ ǿƘƻƭŜΣ ǿƘƛŎƘ ƛǎ ƎǊŜŀǘŜǊ ǘƘŀƴ ǘƘŜ ǇŀǊǘǎΣ ƛǎ ƴŜǾŜǊ ŀŘŘǊŜǎǎŜŘΦ 

Despite the investment of substantial public money, residents were being short-changed when the 

ǊŜŀƭƛǘȅ ƻŦ ǘƘŜƛǊ ƭƛǾƛƴƎ ŎƻƴŘƛǘƛƻƴǎ ŀƴŘ ǎŜǊǾƛŎŜǎ ƛǎ ŜȄŀƳƛƴŜŘΦέ10   

In October of that year, a workgroup set up by the New York State Department of Health to study the 

issue released its report.11 The report stated that problematic care and conditions at some adult 

homes is not a new phenomenon and that certain segments of the industry had a long history of 

problems stretching back at least as far the late 1970s. It was evident that over the past three decades 

a certain segment of the industry continued to be chronically deficient.  It raised issues with 

                                                      
6
{ŎƘǳȅƭŜǊ /ŜƴǘŜǊ ŦƻǊ !ƴŀƭȅǎƛǎ ŀƴŘ !ŘǾƻŎŀŎȅΦ ά¢ƘŜ /ŀǳǎŜ ƻŦ 5ƛƎƴƛŦƛŜŘ [ƛǾƛƴƎΥ ¢ƘŜ tǎȅŎƘƛŀǘǊƛŎŀƭƭȅ 5ƛǎŀōƭŜŘ ƛƴ !Řǳƭǘ IƻƳŜǎΣέ 

November, 2002. See Appendix B for a more detailed summary. 
7 
[¢///Σ ά!ǎǎƛǎǘŜŘ [ƛǾƛƴƎ ƛƴ bŜǿ ¸ƻǊƪ {ǘŀǘŜΥ ! {ǳƳƳŀǊȅ ƻŦ CƛƴŘƛƴƎǎΣ ! Cƛƴŀƭ wŜǇƻǊǘ ƻŦ ŀƴ Lƴ-Depth Three Year Study of 
!ǎǎƛǎǘŜŘ [ƛǾƛƴƎΣέ bƻǾŜƳōŜǊΣ нллмΦ  {ŜŜ !ǇǇŜƴŘƛȄ . ŦƻǊ ŀ ƳƻǊŜ ŘŜǘŀƛƭŜŘ ǎǳƳƳŀǊȅΦ  
8 
The New York Times, April 28, 29, 30, 2002. 

9 
Id., April 28, 2002. 

10
 bŜǿ ¸ƻǊƪ /ƻƳƳƛǎǎƛƻƴ ƻƴ vǳŀƭƛǘȅ ƻŦ /ŀǊŜ ŦƻǊ ǘƘŜ aŜƴǘŀƭƭȅ 5ƛǎŀōƭŜŘΣ άAdult Homes serving residents with mental illness, a 

study on layering of servicesΣέ August 2002.  See Appendix B for a more detailed summary.  
11 
άReport of the Adult Care FacilƛǘƛŜǎ ²ƻǊƪƎǊƻǳǇΣέ {ǳōƳƛǘǘŜŘ ǘƻΥ !ƴǘƻƴƛŀ /Φ bƻǾŜƭƭƻΣ aΦ5ΦΣ aΦtΦIΦΣ 5ǊΦtΦIΦΣ /ƻƳƳƛǎǎƛƻƴŜǊ 

Department of Health, October 2002.  See Appendix B for a more detailed summary.  

Adult homes for the mentally 

ƛƭƭ ƘŀŘ άΧŘŜǾƻƭǾŜŘ ƛƴǘƻ 

places of misery and 

ƴŜƎƭŜŎǘΧΦέ -The New York 

Times.  
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medication ƳŀƴŀƎŜƳŜƴǘΣ ǎǘŀǘƛƴƎ ǘƘŀǘΣ άǇǊŜǎŜƴǘƭȅ !/Cǎ όŀŘǳƭǘ ƘƻƳŜǎύ ǊŜƭȅ ƻƴ ǳƴƭƛŎŜƴǎŜŘ ǎǘŀŦŦ ǘƻ 

ƳŀƴŀƎŜ ǘƘƛǎ ƘƛƎƘ ǾƻƭǳƳŜ ƻŦ ƳŜŘƛŎŀǘƛƻƴǎΧ5ŜǇŀrtment of Health inspection reports cite the need for 

improved medication management in many of the adult homes to ensure that residents receive 

ǿƛǘƘƻǳǘ ƛƴǘŜǊǊǳǇǘƛƻƴ ǘƘŜ ŎƻǊǊŜŎǘ ƳŜŘƛŎŀǘƛƻƴǎ ŀǎ ƻǊŘŜǊŜŘ ōȅ ǘƘŜƛǊ ǇƘȅǎƛŎƛŀƴΦέ  hǘƘŜǊ ƛǎǎǳŜǎ ƛŘŜƴǘƛŦƛŜŘ ƛƴ 

the report concerned: service coordination, assessment and payment.  In response to the report, New 

York implemented health and mental health assessments; additional care coordination; case 

management and peer support; a medication management initiative; a centralized hotline to report 

abuse; interagency joint inspection teams; and a new position to oversee coordination of adult home 

reform efforts.   

In 2006, the Commission on Quality of Care released a new study on impacted adult homes.12 ,13 The 

findings indicated continuing issues with medication; assessment; layering of services; and 

coordination of services.  In 2007, the Commission released a study on Medicaid Assisted Living 

Programs (ALPs) in the impacted adult homes.14  The Commission found that some providers were 

spending much less on care than they received from the state; Medicaid payment levels were inflated 

by unsupported need assessments; and providers had substantial disparities between level of need 

and plans of care and actual services provided. 

In 2007, a consumer group, the Schuyler Center for Analysis and Advocacy, released an action plan for 

the state.15 According to their report, adult homes are unsuitable residences for people with 

psychiatric disabilities because they fail to promote skill development, independence and/or recovery.   

In addition to recommendations to move these residents out of adult homes, the report also discusses 

ǘƘŜ ƴŜŜŘ ǘƻ ƛƳǇǊƻǾŜ ǘƘŜ ǎǘŀǘŜΩǎ ŀŘǳƭǘ ƘƻƳŜ ƛƴǎǇŜŎǘƛƻƴ ǇǊƻŎŜǎǎΦ  

Monitoring Care in Assisted Living  

There are regulations governing care for residents in adult homes and enriched housing and for those 

in ALP beds in adult homes and enriched housing.  In addition, assisted living residences must first 

follow all of rules related to adult homes or enriched housing as well as the rules specific to assisted 

living residences.  Those facilities which have enhanced or special needs certification (for aging-in place 

or significant dementia care) have some additional requirements. The rules govern resident services, 

environmental standards, food service, resident rights, admission and retention, personnel and 

disaster and emergency planning.16   

                                                      
12 
bŜǿ ¸ƻǊƪ {ǘŀǘŜ /ƻƳƳƛǎǎƛƻƴ ƻƴ vǳŀƭƛǘȅ ƻŦ /ŀǊŜ ŀƴŘ !ŘǾƻŎŀŎȅ ŦƻǊ tŜǊǎƻƴǎ ǿƛǘƘ 5ƛǎŀōƛƭƛǘƛŜǎΣ άIŜŀƭǘƘ /ŀǊŜ Lƴ LƳǇŀŎǘŜŘ !Řǳƭǘ 
IƻƳŜǎΥ ! {ǳǊǾŜȅΣέ aŀȅ нллсΦ  See Appendix B for a more detailed summary.  
13 

Facilities housing 25 percent or more residents with mental disabilities. 
14

 b¸{ /ƻƳƳƛǎǎƛƻƴ ƻƴ vǳŀƭƛǘȅ ƻŦ /ŀǊŜ ŀƴŘ !ŘǾƻŎŀŎȅ ŦƻǊ tŜǊǎƻƴǎ ǿƛǘƘ 5ƛǎŀōƛƭƛǘƛŜǎΣ ά! wŜǾƛŜǿ ƻŦ !ǎǎƛǎǘŜŘ [ƛǾƛƴƎ tǊƻƎǊŀƳǎ ƛƴ 
ΨLƳǇŀŎǘŜŘΩ !Řǳƭǘ IƻƳŜǎΣέ WǳƴŜ нллтΦ See Appendix B for a more detailed summary.  
15

 {ŎƘǳȅƭŜǊ /ŜƴǘŜǊ ŦƻǊ !ƴŀƭȅǎƛǎ ŀƴŘ !ŘǾƻŎŀŎȅΣ ά!Ŏǘƛƻƴ tƭŀƴ ŦƻǊ 5ƛƎƴƛǘȅΣ wŜǎǇŜŎǘΣ /ƘƻƛŎŜ ŀƴŘ wŜŎƻǾŜǊȅ ŦƻǊ tŜƻǇƭŜ [ƛǾƛƴƎ ƛƴ 
!Řǳƭǘ IƻƳŜǎΣέ CŜōǊǳŀǊȅ нллтΦ See Appendix B for a more detailed summary.  
16 

See Appendix C for a detailed summary of all these rules. 
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The Department of Health has the responsibility to make sure that adult homes, enriched housing, 

assisted living programs and assisted living residences comply with all standards of care. Section 486 of 

Title 18 of New York State Codes and Regulations gives them this authority.  The Department must 

conduct at least one full unannounced inspection of each adult home at least every eighteen months. 

It is up to the discretion of the area offices to decide if a facility needs to be inspected more often.   In 

addition, the Department is required to conduct complaint, follow up and any other inspections where 

needed. To assure that adult care facilities are established and operated in compliance with all 

applicable provisions of law and regulation, the Department may take a number of different 

enforcement actions.17  

The survey team is made up of a number of individuals that are responsible for assessing different 

aspects of the home.18  It may include a: 

¶ Social Worker; 

¶ Nurse; 

¶ Environmental Person; 

¶ Fire Safety Person; and/or 

¶ Nutritionist. 

The survey includes the following activities: 

¶ A walk-through of the home, including visits to resident rooms; 

¶ A meeting with the operator and/or other staff;  

¶ A review of the fire safety system to ensure that it is in working order; 

¶ Observation of meals and examination of daily menus; 

¶ Observation of medication distribution; 

¶ Review of facility records, employee records and resident records including financial records; 

¶ Interviews with at least five residents; and 

¶ After the survey is completed, an exit interview with staff from the home, during which the 
survey team will discuss the initial findings of the inspection.19 

All incidents of non-compliance with rules and regulations are divided into two categories: "violations," 

which are those whose severity or scope represent harm or risk of harm to residents and to resident 

quality of life and "findings," which are identified as having less significance (not rising to the level of a 

violation on an initial citing). Both violations and findings must be corrected; uncorrected findings are 

supposed to be cited as violations in the next inspection report. 

                                                      
17 

See Appendix D for a list of the different enforcement actions that can be taken. 
18

  See New York State Department of Social Services Adult Care Facility Informational Letter No. 1-95, March 31, 1995 for a 

description of the Department of Health's survey system. 
19 
{ŜŜ bŜǿ ¸ƻǊƪ {ǘŀǘŜ 5ŜǇŀǊǘƳŜƴǘ ƻŦ IŜŀƭǘƘ ά!ƴƴǳŀƭ LƴǎǇŜŎǘƛƻƴǎ ŀƴŘ ¸ƻǳǊ wƛƎƘǘǎ ŀǎ ŀ wŜǎƛŘŜƴǘΣέ CŜōǊǳŀǊȅ нллтΦ !ǾŀƛƭŀōƭŜ 

at  http://www.health.state.ny.us/publications/1494/. 

http://www.health.state.ny.us/publications/1494/
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Violations can be "endangerment"20 if the particular violation endangered or resulted in harm to a 

resident as the result of:  (1) the total or substantial failure of the facility's fire protection or prevention 

systems, or the emergency evacuation procedures; (2) the retention of any resident who has been 

evaluated by the resident's physician as requiring placement in a hospital or residential health care 

facility (i.e., nursing home) and for whom the operator has not made and documented persistent 

efforts to secure appropriate placement;  (3) the failure of the operator to take actions in the event of 

a resident's illness, accident, death or attempted suicide; and (4) the failure of the operator to provide 

at all times supervision of residents by numbers of staff at least equivalent to the required staffing 

requirements which is based upon the number of residents in the facility.21   

 

Prior to this year, Assisted Living Program (ALPs) residents' care was overseen by the home care 

inspectors of the Department of Health.  In the future, according to DOH staff, since the Department 

has added nurses to its teams, the same inspectors who inspect adult homes, enriched housing and 

assisted living residences as a whole will also be responsible for overseeing ALPs in the residences that 

have them.   

Long Term Care Ombudsmen Program  

The New York State Office for the Aging operates the state Long Term Care Ombudsman Program 

pursuant to the Older Americans Act.22 The purpose of the state ombudsman program is to identify, 

investigate and resolve complaints made by or on behalf of residents of nursing and adult care homes.  

The New York State Ombudsman oversees forty-four sub-state Ombudsman Coordinators and a corps 

of over 1,200 trained volunteer local ombudsmen. Local ombudsmen work to: address major issues 

ǿƘƛŎƘ ŀŦŦŜŎǘ ǊŜǎƛŘŜƴǘǎΤ ŜŘǳŎŀǘŜ ǊŜǎƛŘŜƴǘǎΣ ŦŀŎƛƭƛǘȅ ǇŜǊǎƻƴƴŜƭ ŀƴŘ ǘƘŜ ǇǳōƭƛŎ ŀōƻǳǘ ǊŜǎƛŘŜƴǘǎΩ ǊƛƎƘǘǎ ŀƴŘ 

other matters affecting residents; and performs other functions specified in the Act to protect the 

health, safety, welfare and rights of residents. Their purview includes both nursing homes and assisted 

living facilities.  

THE STUDY 
The current study was undertaken to identify the current state of the quality of care and life in the 

ǎǘŀǘŜΩǎ ŀǎǎƛǎǘŜŘ living facilities.  Data sources included  the quarterly inspection reports posted on 

5hIΩǎ ǿŜōǎƛǘŜΤ ŀ ǊŀƴŘƻƳ ǎŀƳǇƭŜ ƻŦ ƴƛƴŜ ǇŜǊŎŜƴǘ ƻŦ ŀƭƭ ǘƘŜ ƛƴǎǇŜŎǘƛƻƴǎ ƻŦ ŀŘǳƭǘ ƘƻƳŜǎΣ ŜƴǊƛŎƘŜŘ 

housing, ALPs and assisted living residences from 2002 to mid September 2010;23 ombudsmen 

complaint data from 2007 through 2009; a survey of ombudsmen and consumers to find out their 

                                                      
20 

See NYS Code of Regulations, Title 18, 486.5 (a) (4).                    
21

 See NYS Code of Regulations, Title 18, 487.9 (f) 6-9. 
22

 See 42 U.S.C. §35 (2006), Subsection §3058g. 
23

 Since 2002 was the year that many of more recent problems were discovered and the state initiated its workgroup 
focusing on the problems, this year was chosen as the start date in order to see what, if anything had changed. 



 
 

19 
 

ǇŜǊŎŜǇǘƛƻƴǎ ƻŦ ǉǳŀƭƛǘȅ ƻŦ ŎŀǊŜ ŀƴŘ ƻŦ ƭƛŦŜ ƛƴ ǘƘŜ ǎǘŀǘŜΩǎ ŀǎǎƛǎǘŜŘ ƭƛǾƛƴƎ ŀǎ ǿŜƭƭ ŀǎ ƻŦ ǘƘŜ ǎǘŀǘŜΩǎ ƻǾŜǊǎƛƎƘǘ 

and enforcement; follow up interviews with a select group of ombudsmen and consumer 

representatives; and all DOH enforcements from 2002 through 2010. 

Department of Health  

Inspections 

Health Department Quarterly Reports: Most Facilities Violating the Rules 

Health Department quarterly reports on inspections indicate that over the years 2002 to 2011, 

between 63 percent and 86 percent of all the facilities inspected were cited with serious non-

compliance with the rules and regulations governing care.24 These violations represented harm or risk 

of harm to residents and to resident quality of life and do not include "findings," which are identified as 

being of less serious nature. In the last two years, while the percentages of facilities being cited 

dropped, a majority of facilities are still being cited. Percentages of facilities cited for endangering their 

residents ranged from zero to almost nine percent for the years 2002 to 2011. In the last two years, the 

ranges dropped to under one percent to almost three percent. See Table 1. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                      
24 

New York State Department of Health, Adult Home Quarterly Survey Reports. Available at 

http://www.health.state.ny.us/facilities/adult_care/reports.htm. 

http://www.health.state.ny.us/facilities/adult_care/reports.htm
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TABLE 1: SUMMARY OF DOH INSPECTIONS: VIOLATIONS 

 

Random Sample of Nine Percent of DOH Survey Inspections 

Project staff analyzed a random sample of inspection results for nine percent of all facilities. All data 

were analyzed for the years 2002 - mid September 2010 and separately for the years 2007 - mid 

September 2010 in order to see if there are changes or differences in the more recent years.25 The year 

2002 was chosen as the start date for the sample since that is the year that The New York Times 

published its three part investigative report that identified serious and widespread problems (see 

discussion above) which led to the creation of a number of government advisory panels and 

commissioƴŜŘ ǎǘǳŘƛŜǎ ǿƛǘƘ ǘƘŜ Ǝƻŀƭ ƻŦ ƛƳǇǊƻǾƛƴƎ ŎŀǊŜ ŀƴŘ ǉǳŀƭƛǘȅ ƻŦ ƭƛŦŜ ƛƴ ǘƘŜ ǎǘŀǘŜΩǎ ŀǎǎƛǎǘŜŘ ƭƛǾƛƴƎ 

facilities. The following table provides an overview of the study sample.  
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 For the sake of brevity, the time periods of the study will be referred to as 2002-2010 and 2007-2010. 
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TABLE 2: STUDY SAMPLE 

 

MARO CENTRAL CAPITAL WESTERN TOTALS 

Num. of 

Facilities  
Reviewed 

19 (9.4%) 6 (7.23%) 7 (10%) 11 (10%) 43 (9%) 

Sponsorship 
 
For Profit 
Not For Profit 
Public 

 

 
8 
11 
0 

 

 
2 
3 
1 
 

 

 
3 
3 
1 

 

 
4 
7 
0 
 

 

 
17  
24 
2 

Impacted Homes 5 0 0 2 7 (13%) 
Homes with 

ALPs 
5 2 2 0 9 

ALRs: 
 
Basic 
SNALR 
EHALR 

4 
 
2 
2 
2 

0 
 
0 
0 
0 
 

4 
 
2 
2 
1 

6 
 
2 
0 
4 
 

 

14 
 
6 
4 
7 

Number of 

Individual 

Surveys 

Reviewed 
 
  VIOLATIONS 
  FINDINGS 
 
  TOTAL    
  SURVEYS 

 

 

 

 

 
145 
143 

 

 

 

 

 
23 
88 

 

 

 

 

 
62 
26 

 

 

 

 

 
66 
85 

 

 

 

 

 
296 
242 
 

 
538 

  

Analysis of DOH Findings 

Project staff analyzed findings separately from violations. In the model utilized by DOH to monitor and 

enforce standards, findings (as noted above) are non-compliance 

that, due to their scope and severity and impact on the resident, do 

not reach the threshold for a violation.   Identification of findings by 

inspectors is important because, even though they are not 

determined by DOH to reach the threshold for a violation, one 

would hope that by identifying and making providers aware of 

nascent or low-level problems in their facilities, providers would take action to resolve these problems, 

thus resulting in fewer problems rising to the level of violations (and, hence, fewer violations cited). 

 The three areas most cited 

are resident services, 

medication and 

environment. 
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According to the Department of Health, findings must be corrected and uncorrected findings are to be 

cited as violations in the next inspection report.26  

An analysis of the surveys statewide for the years 2002-нлмл ƛƴŘƛŎŀǘŜŘ ǘƘŀǘ άǊŜǎƛŘŜƴǘ ǎŜǊǾƛŎŜǎέ 

(resident care) was the most cited finding, with over thirty percent of the findings in this area. 

Medication issues (part of "resident services") accounted for over half of all the statewide findings for 

resident care.  Environmental issues were the third most cited findings. These percentages became 

greater in the more recent years analyzed (2007-2010).  

Some of the regional differences:  the MARO region found a high level of findings in the food area (16 

percent in the early years and 17 percent in the later years).  The Capital and Western regions cited, as 

findings, more admission issues (proportionally) than the other regions.   The Central region cited more 

environmental issues as findings. 

 

 

                                                      
26

 See NYS Department of Social Services, Office of Housing and Adult Services, Adult Care Facility Informational Letter No. 
1-95, March 31, 1995, p.4. 

0.00%

5.00%

10.00%

15.00%

20.00%

25.00%

30.00%

35.00%

40.00%

45.00%

50.00%

TABLE 3: FINDINGS CITED BY DOH 2002-2010

MARO

Capital

Western

Central

STATEWIDE



 
 

23 
 

 

 

Analysis of DOH Violations   

As opposed to findings, violations are non-compliance that is systemic or is so significant that it created 

conditions which directly caused or exposed residents to harm or risk to their health, mental health, or 

well-being or interferes with the Department's ability to monitor the facility or is a failure to correct 

previously identified findings in a timely manner.   

As stated above, one would hope that the many findings cited for the areas of resident services, 

medication and environment would mean that there would be fewer violations in these areas. This is 

ƴƻǘ ǘƘŜ ŎŀǎŜΦ  !ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ ŀƴŀƭȅǎƛǎ ƻŦ ǘƘŜ ǎǳǊǾŜȅǎΣ άǊŜǎƛŘŜƴǘ ǎŜǊǾƛŎŜǎέ όǊŜǎƛŘŜƴǘ ŎŀǊŜύ was also the 

most cited violation, with almost forty percent of all the cited deficiencies statewide from 2002-2010 

listed in this area.  As with findings, medication issues (part of "resident services") here too accounted 

for over half of all the statewide violations for resident care (twenty-one percent of all the 

deficiencies).  While these percentages dropped in the years 2007-2010, they still remained high and 

still remained the areas most cited.  As with findings, the third most cited area was environmental 

issues both in the years 2002-2010 and 2007-2010.  

The data indicated several regional differences.  While statewide more than half of all resident care 

(services) violations were cited in the area of medication, this is not true for the Capital region in the 

more recent years studied (2007-2010). While medication violations were only 14 percent of all their 
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deficiencies, resident care was over 60 percent. This region identified more case management issues as 

part of the resident services area than the other regions. 

{ƛƳƛƭŀǊ ǘƻ ǘƘŜ ǊŜƎƛƻƴǎΩ ǇŜǊŦƻǊƳŀƴŎŜ ƛƴ ŎƛǘƛƴƎ ŦƛƴŘƛƴƎǎΣ ǘƘŜ /ŀǇƛǘŀƭ ŀƴŘ ²ŜǎǘŜǊƴ ǊŜƎƛƻƴǎ ŀƭǎƻ ƛŘŜƴǘƛŦƛŜŘ 

more admission violations (proportionally) than the other regions in all the years.  As the next table 

indicates, few violations were cited in the areas of resident protection, funds and valuables, or records 

in any of the regions for the entire period studied.  Furthermore, insufficient staff was rarely cited.  The 

MARO region cited more personnel issues (proportionally) throughout the study period than the other 

regions (at over nine percent of its citations).  Notably, the areas most cited remained the same for 

nine years across the state, whether as findings or violations: resident care (services), medication and 

environment.  Although DOH inspectors have cited fewer violations in recent years, these issues have 

continued to be the most often cited. 
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Repeated Findings and Violations 

Another issue of great concern is that, according to surveyors'  

statements on the inspection results, the same medication 

violations and findings are repeated year after year.  In the years 

2002-2010, 72 of the same resident services violations were 

repeats from previous surveys. Of the 242 medication violations 

listed by surveyors during these years, 51 (21 percent) were 

repeated findings and violations from previous surveys.  Most 

were repeated violations, i.e., non-compliance that is systemic or 

is so significant that it created conditions which directly caused or 

exposed residents to harm or risk to their health or mental health.  In addition, 10 percent (25 of 252) 

of the violations identified for environment were repeats. 

Unfortunately, the problem of repeat violations appears to be getting worse: our most current (2007-

2010) data indicated that almost one quarter of the medication violations and one fifth of the 

environment citations were repeats.  

Documentations of Violations 

When Department of Health surveyors write up citations, they list the forms of documentation they 

have used to come to the conclusion of non-compliance.  The forms of documentation listed by the 

inspectors are: looking at records; interviewing staff, residents and family members; and observation.  

Project staff examined the types of documentation listed by the inspectors on each statement of 

violations.  Below is a table describing what was found. Statewide, for the random sample we 

examined, for the 2074 sources of data used for the years 2002-2010, the most often used source was 

examining records kept by the facilities.  This was true for all regions. The most infrequently listed 

documentation for a violation, almost non-existent, was interviewing families.  Interviewing residents 

0.00%
10.00%
20.00%
30.00%
40.00%
50.00%
60.00%
70.00%

TABLE 6: VIOLATIONS CITED BY DOH 
2007-2010

MARO

Capital

Western

Central

STATEWIDE

Almost one quarter of the 

medication violations and 

one fifth of the 

environment citations were 
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was also listed infrequently as a source of documentation for citations, accounting for under 10 

percent of the listed documentation statewide.  Only the Capital region listed a larger number of 

resident interviews as documentation, with over 15 percent.   
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Examples of Citations in the More Recent Years  

Resident Services:  The facility did not call 911 immediately when a 91 year old 
resident with a heart condition, who was deteriorating over the past two weeks, 
complained of chest pains.  The resident expired in the hospital due to congestive 
heart failure. It was at the resident's family insistence that 911 was finally called.  The 
resident had a prior history of a hospital visit was for acute onset shortness of breath 
with increasing lethargy.   
 
Medication:  The facility failed to provide medications to five residents and allowed 
staff to provide the incorrect medication dosage to one resident.  In addition, in the 
dementia unit, out of 11 records reviewed, six had medication issues such as 
residents not receiving their medications, residents refusing medications and a 
resident receiving the incorrect medication dosage.  

Environment:  The operator did not ensure the maintenance of consistently safe hot 
water temperatures at faucets for bathing, showering and hand washing. In addition, 
the following problems were found: 
¶ There were malfunctioning, non-latching corridor smoke barrier doors.  
¶ There was a large open area through the sheetrock (plaster board) ceiling 

along a duct in the mechanical room. 
¶ There was a dust/lint build-up behind the dryer in the A-wing laundry. 

 
Food:  The facility did not ensure that residents who were prescribed specific 
therapeutic diets were receiving foods consistent with their prescribed diet.  

Resident Rights:  An employee witnessed another employee grab a resident , shout at 
her and force her to sit in a chair, while the resident protested stating, "you are 
hurting me, please stop." However, the employee did not report this incident until the 
next day to two other employees.  She said she was too busy to report it immediately.    

Admission:  The operator admitted and/or retained twelve residents who chronically 
required the physical assistance of another person to climb or descend stairs, but 
who were not assigned to a room on a floor with ground level egress.  
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Impacted Homes 

Facilities housing 25 percent or more residents with mental disabilities 

ŀǊŜ ƪƴƻǿƴ ŀǎ άƛƳǇŀŎǘŜŘ ƘƻƳŜǎΦέ  CƛƴŘƛƴƎǎ ŦƻǊ ǘƘŜ ƛƳǇŀŎǘŜŘ ƘƻƳŜǎ 

differ from those of the non-impacted adult homes, enriched housing 

and assisted living residences.   This study analyzed surveys conducted 

at 13 percent (total of seven) of the impacted homes in the state.  

Similar to non-impacted homes, the three most cited areas were 

resident care, medication and environmental issues.  However, in the 

years 2002-2010, the analysis indicated that the average number of 

violations for the impacted homes was over 34 per home (240 

violations total for the seven homes) while the average for non-impacted homes was 26 (939 violations 

total for the 36 homes).   And, in the 2007-2010, the impacted homes had an average of over 19 

violations per home while the non-impacted homes had an average of almost nine and a half.  

Although citing less violations, DOH surveyors are now finding twice as many violations in the impacted 

homes as the non-impacted homes.  

Sponsorship Differences 

This study did not find many differences between the for-profit and the not-for-profit homes in terms 

of numbers of violations and in the three major areas cited, particularly in recent years. In the years 

2002-2010, the for-profit facilities (17) averaged almost 37 violations per home; for the years 2007-

2010 they averaged almost 16 per home.  The not-for-profit homes averaged almost 31 violations per 

home for the years 2002 - 2010; almost 15 for the years 2007 - 2010. 

However there are some differences in the other areas.  The for-profits had more violations in the food 

area, and resident protections (rights); the not-for-profits had more issues related to disaster planning, 

personnel and funds and valuables in the years 2002-2010.  In the more recent years, the not-for-

profits had more violations in medication, personnel and disaster planning while the for-profits 

continued having issues in resident protections (rights) and food. 

 

 

Impacted homes 

have twice as 

many violations 

as non-impacted 

homes. 
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Assisted Living Residences  

The sample contained 14 licensed assisted living residences (ALRs).27 Inspectors cited the same three 

areas the most as for all assisted living facilities (overall):  resident services, medication and 

environment.  However, admission standards was a very close fourth area, cited almost 15 percent of 

the time during the years 2002-2010 and almost 13 percent in the more recent years studied.  The 

average citations per ALR during the years 2002-2010 was over 26 per home; from 2007 - 2010, the 

average rate dropped to just over 10.  This is similar to the numbers of all non-impacted homes 

(irrespective of their licensure). 

                                                      
27

 This is 56 percent of all the licensed ALRs in the state at the time the data were being collected. 
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DOH Enforcement  

According to the data received from the Department under the freedom of information law, although a 

majority of facilities received violations for non-compliance, not counting "findings," the Department 

brought few enforcement actions unless the violations were considered endangerment. Since all 

incidents of non-compliance are divided into two categories: "findings," which are identified as having 

less significance and "violations," which are those whose severity or scope represent harm or risk of 

harm to residents and to resident quality of life, we had hoped that all facilities with violations, the 

more severe non-compliance, would be sanctioned. Over the years 2002 -2010, the Department found 

violations on over 5000 surveys. Only a little over 400 of these led to enforcement actions.  One of the 

reasons for this may be that current state law does not permit a sanction if a facility corrects within 30 

days of DOH notice unless the violation is considered to have "endangered" a resident.  Thus, many of 

these facilities might have corrected within 30 days. In addition, because the state permits DOH to levy 

only "per day" fines, violations that are not endangerment are not referred for enforcement action 

until it has been cited on a second inspection to get evidence that the fine is continuing and that the 

violation has not been corrected within 30 days. It would be important for DOH to examine why some 

facilities were not sanctioned: were they all because of the state law?   

In cases where DOH did sanction a facility, DOH attempted to encourage future compliance by either 

suspending part of the fine if the facility remained in compliance or by threatening an additional fine if 

the facility did not remain in compliance.  In a number of cases, DOH required facilities to report on a 

periodic basis.28  It would also be important for DOH to examine whether these strategies were 

effective in encouraging future compliance.  Below is a table showing all enforcement actions taken by 

DOH from 2002 to 2010. 

                                                      
28

 For a detailed list of the facilities and penalties, see Appendix E. 
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TABLE 12: DOH ENFORCEMENT ACTIONS: 2002-2010  

Enforcement 

Actions 

Amount 

Collected 

in Fines 

Suspended 

Operating 

Certificates 

Revocations Barred 

from 

Operating 

in NYS 

Additions to 

Stipulations: 

Required to 

Report 

Additions to 

Stipulations: 

Suspended 

Fines for 

Future 

Compliance 

Additions to 

Stipulations: 

Additional 

Fines for 

Future Non-

Compliance 

 158  1,109,020 

 

 1  2  2  3  12  10 

 

Since endangerment violations are the most severe level of violation, project staff examined sanctions 

for these separately.29  In addition, only the years 2006 to the present were included in the study due 

to a case DOH lost in 2003 that invalidated a number of the pending cases. That case was lost because 

the notice to permit facilities to correct within 30 days, given to facilities at the time, was non-

compliant with DOH's own rules for notice.30  We believe that by 2006, the consequence of this case 

should not have affected any enforcement actions. The table below indicates the number of times DOH 

has instituted sanctions against assisted living facilities that have endangered their residents. Given 

that state law does permit DOH to fine a facility even if it corrects within 30 days of a survey finding if 

the citation endangered a resident(s), we would expect that every endangerment would be referred 

for an enforcement action and that every endangerment would lead to a fine or other sanction.  

However, this is not the case.  As the data in the following table indicate, of the 116 endangerment 

citations for 86 facilities during the years 2006 to 2010, DOH fined or sanctioned 63 facilities for 86 

instances of substantiated endangerment (74 percent of the cited endangerments).  Some facilities 

were held accountable more than once because they had endangered their residents more than once.  

Some of the cases never reach the legal staff for action or were withdrawn because a decision was 

made that the violation did not meet the definition of endangerment.   Some of those cases are still 

pending with DOH counsel working on preparing for hearings or awaiting hearing action. 

 

 

 

                                                      
29

 For a detailed list of facilities endangering their residents or penalties, see Appendix F. 
30

 See Bayview vs. Novello , Supreme Court, Albany County Special Term, RJI#01-02-ST3182, 8/20/03. 
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TABLE 13: FACILITIES SANCTIONED BY DOH FOR ENDANGERING THEIR RESIDENTS:  
2006 -2010  

Facilities  Endangerments Sanctions*  %  of 

endangerments 

with 

enforcement 

actions 

Range 

of fines 
Average 

fine 
Withdrawn Never 

referred by 

program staff 

86 116 86 74 $500-

$88,000 
$8,796 8 10 

  
*Sanctions include fines, revocation of operating certificate, put on Do Not Refer List; closings on DOH  
Commissioner's orders and placement of a receiver. 
 

 

The table below indicates how many endangerment cases are pending and the length of time they are 

pending.  The data indicate that 17 percent of the endangerment citations are still awaiting closure 

with 8 (7 percent) pending for three to five years. 

TABLE 14: DOH CASES STILL PENDING 

Pending 

Endangerment 

Citations 

 

Percent 

Pending 

 Pending 

Facilities 

Percent 

Pending 

2006 2007 2008 2009 2010 

20 17 16 18 3 1 4 4 8 

 

A number of cases were not pursued because the facility voluntarily closed.   

The Long Term Care Ombudsmen  Program  

Complaint Data  

 
In order to discover the types of complaints ombudsmen were receiving, project staff analyzed all 

reports of assisted living complaints made to ombudsmen across the state over a three year period 

(2007-2009).31  Statewide, 93 percent of the complaints ombudsmen received were verified.  

                                                      
31

 According to the state ombudsman, data were not reliable before this date. 
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±ŜǊƛŦƛŎŀǘƛƻƴ ƛǎ ŘŜŦƛƴŜŘ ŀǎ ŀ ŘŜǘŜǊƳƛƴŀǘƛƻƴΣ ŀŦǘŜǊ ƛƴǘŜǊǾƛŜǿǎΣ ǊŜŎƻǊŘ ƛƴǎǇŜŎǘƛƻƴΣ ƻōǎŜǊǾŀǘƛƻƴΣ ŜǘŎΧΣ ǘƘŀǘ 

the circumstances described in the complaint are generally accurate.32  

Categories with Most Complaints in NY State 

Three-years of complaint data indicated that, statewide, resident services was the area with the most 

ŎƻƳǇƭŀƛƴǘǎ όоп ǇŜǊŎŜƴǘ ƻŦ ŀƭƭ ŎƻƳǇƭŀƛƴǘǎύΦ άwŜǎƛŘŜƴǘ ǊƛƎƘǘǎέ ǿŀǎ ǘƘŜ ŀǊŜŀ ǿƛǘƘ ǘƘŜ ǎŜŎƻƴŘ Ƴƻǎǘ 

complaints (26 percent of all complaints).    

 

R 
  

 

Regional Comparisons  

Project staff separated the statewide data into the four ombudsman regions of New York State: 

Western, Metropolitan, Central and Capital.  These data showed that the complaints in the resident 

services and resident rights categories were more often reported in the Capital region (41 percent and 

30 percent, respectively) and the Western region (34 percent and 29 percent, respectively) with the 

Central and Metropolitan regions reporting far fewer complaints in these areas. Similarly, dietary 

complaints were reported at significantly higher rates in the Central region with 25 percent of all their 

complaints in this area.  

                                                      
32

The National Ombudsman Reporting System, Instructions for Completing the State Long Term Care Ombudsman Program 
Reporting Form . Available at 
www.aoa.gov/aoaroot/AoA_Programs/Elder_Rights/Ombudsman/docs/Instructions_Final.doc.  
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Project staff next analyzed the data by region and by year. The year-to-year data indicate that 

residents rights complaints have steadily increased over time. There was also an observed general 

trend of decreased reporting of dietary and environmental complaints from 2007 to 2009, except in 

the Central region where the percentage of complaints in these categories was fairly constant.  
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On-Line Survey 

To better understand the complaint data, LTCCC developed an online survey for ombudsmen (see 

appendix G). Requests to fill out the survey were sent to all local ombudsmen in the state.  Thirty-two 

ombudsmen, representing 37 counties in the state, responded to the survey. Ombudsmen were asked 

to describe the complaints made to them (using the categories used by DOH when DOH monitors 

assisted living facilities)33  and provide their perceptions of DOH oversight and of the effectiveness of 

state regulations.  

Ombudsmen Report Most Complaints are in the Areas of Resident Rights, Food and Resident 

Services 

Ombudsmen were first asked to state the top category in which they received the most complaints.  

Then they were asked to list the category receiving the second most complaints.  Twenty two 

ombudsmen responded to these two questions, giving a total of 43 responses.34 Taken together, 23 

percent of respondents identified food service as either the number one or number two most 

problematic area. Similarly, 23 percent of respondents also reported that resident services was the 

area with the most or second most problems. Resident rights totaled 21 percent of all responses.  

Thus, 67 percent of the respondents indicated resident rights, resident services and food as either the 

most or second most area receiving complaints. 

                                                      
33 

As determined by state law and regulations. 
34 

One ombudsman listed the same category for the first question and the second question.  Project staff counted only 

his/her first response and discounted the second repeated response.  
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Ombudsmen cited specific deficiencies in medication management, case management, the monitoring 

of residents with dementia, mental health services, and activities.  

Overall, Ombudsmen Find the Department of Health to be Moderately Effective  

The ombudsmen ǿŜǊŜ ŀǎƪŜŘ ǘƻ ǊŀǘŜ ǘƘŜ ŜŦŦŜŎǘƛǾŜƴŜǎǎ ƻŦ 5hI ƻǾŜǊǎƛƎƘǘΣ ŦǊƻƳ άŜȄǘǊŜƳŜƭȅ ŜŦŦŜŎǘƛǾŜέ ǘƻ 

άƴƻǘ ŜŦŦŜŎǘƛǾŜΦέ IŀƭŦ ƻŦ ǘƘŜ ǊŜǎǇƻƴŘŜƴǘǎ ŦƻǳƴŘ ǘƘŜ 5hI ǘƻ ōŜ άǎƻƳŜǿƘŀǘ ŜŦŦŜŎǘƛǾŜέ όǘƘŜ ƳƛŘŘƭŜƳƻǎǘ 

Resident Rights
9

21%

Resident Services
10

23%

Food Service
10

23%

Environmental
2

5%

Resident 
Funds/Valuables

4
10%

Admission/Retention 
Standards

4
9%

Personnel
4

9%

Disaster/Emergency 
Planning

0
0%

TABLE 21: Ombudsmen Survey - Most or Second 
Most Problems

Resident Rights

Resident Services

Food Service

Environmental

Resident Funds/Valuables

Admission/Retention Standards

Personnel

Disaster/Emergency Planning

N = 43

Examples of resident rights complaints:  
¶  Ȱ[r]esidents not having recourse when facing rights issues such as admission 

contracts, medical and health related care, complaints, choice and 
ÇÒÉÅÖÁÎÃÅÓȢȱ 

¶ ȰÃÏÍÐÌÁÉÎÔÓ ɍÁÒÅɎ ÄÉÓÃÏÕÒÁÇÅÄȟ ɍÔÈÅÒÅ ÉÓ ÁɎ ÆÅÁÒ ÏÆ ÒÅÔÒÉÂÕÔÉÏÎȱ ÁÎÄ ȰÆÒÅÅ 
ÍÏÖÅÍÅÎÔ ɍÉÓɎ ÃÏÎÔÒÏÌÌÅÄ ɍÁÓ ×ÅÌÌ ÁÓɎ ÂÏÒÅÄÏÍ ÃÁÕÓÉÎÇ ÉÒÒÉÔÁÂÉÌÉÔÙȢȱ 

 
























































































































